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ANNOUNCEMENTS 
34-12482 Adoption of Amendments to 
the Uniform Net Capital Rule 
(Rule 15c3-1) Pertaining to 
the Commission's Financial 
Responsibility and Reporting 
Program for Transactions in 
Municipal Securities 








RULES 


The following releases relate to self-regulatory agency 
rule proposat and/or adoptions: 


E OF (1) PROPOSED 
MENTS TO RULE 24 

ULES OF PRACTICE 

ALL OTHER COMMIS- 

ON RULES RELATING TO 
INCORPORATION BY REF- 
ERENCE AND BASIC DOCU- 
MENTS AND (2) PROPOSED 
REVOCATION OF SECURI- 
TIES EXCHANGE ACT RULE 


34-12483 PROPOSAL TO ADOPT SE- 
CURITIES EXCHANGE ACT 
RULE 19g2-1 TO RELIEVE 
NATIONAL SECURITIES EX- 
CHANGES AND _ REGIS- 
TERED SECURITIES 
ASSOCIATIONS FROM CER- 
TAIN OBLIGATIONS TO EN- 
FORCE COMPLIANCE WITH 
THE ACT AND THE RULES 
AND REGULATIONS THERE- 
UNDER. (File No. S7-634) 
OPINIONS 


34-12479 ALLEN MANSFIELD 

Registered securities associa- 
tion’s finding that a registered 
representative had executed 
unauthorized transactions in 
customers’ accounts, held, 
sustainable, because the evi- 
dence was of sufficient proba- 
tive force. But in view of se- 
verity of sanction, of the facts 
that respondent, formerly 
claiming privilege against self- 
incrimination, is not repre- 
sented by counsel and does 
not now assert privilege, and 
of the possibility that respon- 
dent did not have sufficient 
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opportunity to consider the 
charges against him, proceed- 
ings remanded to give re- 
spondent and association an 
opportunity to supplement the 
record 
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34-12484 WHEATON D. BLANCHARD 
Where executive vice-president 
of member of registered se- 
curities association admittedly 
converted to his own use cus- 
tomers’ funds remitted for the 
purchase of securities, but 
argues that his misdeeds were 
inadvertent, held, no showing 
made to warrant leniency, and 
review proceedings dismissed 0735 
34-12485 JOSEPH ELKIND 

Where president of broker- 
dealer firm was held respon- 
sible for fraudulent sales of 
securities since he knew that 
his firm was selling large 
quantities of stock in an ob- 
scure company but made no 
effort to determine if a 
reasonable basis existed for 
the sales campaign, and was 
also responsible for excessive 
mark-ups and violations of 
credit extension and record- 
keeping provisions, he/d, pres- 
ident suspended from any as- 
sociation with a broker-dealer 
for 30 days, and barred there- 
after from any such associa- 
tion in a proprietary or super- 
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FREEDOM OF INFORMATION ACT 





FREEDOM OF INFORMATION ACT 
Release No. 46/May 21, 1976 


In the Matter of Request of 
JOHN A. JENKINS 


for a listing of certain matters referred to the Commission by 
self-regulatory organizations 


DENIAL OF REQUEST 

Background 

John A. Jenkins, an employee of the Bureau of National 
Affairs, has appealed from the denial of his request for in- 
formation under the Freedom of Information Act (“FOIA”). 
Mr. Jenkins had requested 
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“A list describing each enforcement referral from a self- 
regulatory organization (i.e., and exchange or the NASD) to 
the Securities and Exchange Comission from January 1, 
1974, to the present. This list should describe the nature of 
the alleged securities act violation, the date the referral was 
made, whether an investigation was undertaken, whether 
enforcement action resulted, and the present status ofthe 
matter. In cases where a concrete prospect of enforcement 
action no longer exists, the list should also include the 
names of the parties investigated.” 


This request was denied in its entirety by the Commission’s 
FOIA Officer, who advised Mr. Jenkins that no such list was 
maintained by the Commission and that the FOIA does not 
require the creation of documents to satisfy a request for in- 
formation made under the Act. The Commission has re- 
viewed the FOIA Officer's decision and upholds the denial of 
access as set forth below. 


Subsequent to filing his appeal with the Commission, Mr. 
Jenkins met with members of the Commission's staff to dis- 
cuss the scope of his request. At that time he clarified his 
request to seek access only to 


“a list describing all referrals of matters to the Commission's 
Division of Enforcement (specifically, the Branch of Market 
Surveillance,) by each of the self-regulatory organizations 
from January 1, 1974 to the present and the disposition of 
each.” 


Mr. Jenkins was advised that no such list is maintained and 
that to comply with his request would require the creation of 
such a list which would involve a substantial diversion of 
staff resources. 


He also was advised, however, that the Division of En- 
forcement’s Branch of Market Surveillance did have a list, 
which was narrower in scope but arguably within the terms 
of his request, that was prepared by the National Associa- 
tion of Securities Dealers (“NASD”) and covered matters 
referred by the NASD to the Branch during the period from 
mid-1972 to late 1975. 


The Branch of Market Surveillance of the Commission's 
Division of Enforcement receives a constant flow of informa- 
tion from the self-regulatory organizations (“SRO”), in- 
cluding information describing so-called market ‘‘inquiries” 
instituted by SRO surveillance staffs.2 When referrals are 
received they are reviewed by the Branch staff, and, depen- 
ding on their nature, they may be referred to a Commission 
regional office or to another branch of the Division of En- 
forcement, for such further action as is deemed appropriate.* 
No list of these referrals, or other document within the terms 
of Mr. Jenkins’ request, is maintained, nor can the ultimate 
disposition of any particular referral readily be determined 
without laborious tracing through existing records. 


Discussion 


Mr. Jenkins’ request is not one which pertains to “records’’ 
in existence, nor is it one which “reasonably describes” the 
record sought. 5 U.S.C. 552(a)(3). The FOIA does not re- 
quire an agency to create material in response to a request. 
As the Supreme Court recently held in denying enforcement 
of a request for certain explanations of material which 
arguably had to be disclosed: 
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“[The FOIA] only requires disclosure of certain 
documents which the law requires the agency: to 
prepare or which the agency has decided for its own 
reasons to create. ... Thus, insofar as the order of the 
court below requires the agency to create explanatory 
material, it is baseless.” 


National Labor Relations Board v. Sears, Roebuck & Co.421 
U.S. 132, 162 (1975) (citations omitted). 


In addition, the fact that the Commission's records systems 
do not lend themselves, without considerable effort, to the 
generation of the information in the form requested requires 
that it be denied. The Act does not require the Commission 
to reorganize its files in order to comply with such requests, 
cf, lrons v. Schuyler, 465 F.2d 608, 615 (C A.D.C., 1972) 
(on petition for rehearing), and such reorganization and con- 
sequent diversion of staff resources for the creation of data 
of no recurring value to the government is not otherwise in 
the public interest.* 


Based on the foregoing, the Commission denies Mr. Jenkins’ 
request to the extent it would require the creation of the re- 
quested list. 


In considering whether to release any part of the list of 
NASD referrals in the Commission’s possession, the Com- 
mission notes that this list is a summary of records which 
are indisputably investigatory records both of this Commis- 
sion and of the NASD, which were prepared for law enforce- 
ment purposes.® For this reason the list itself is considered to 
be an investigatory record as well. For each entry the list 
identifies the stock, trading activity which raised questions 
under the securities laws, and categorizes, for example, the 
nature of the suspected violation, details the price and/or 
volume movements which are suspicious and describes the 
trading of persons and/or entities during the relevant period 
of time. 


Revelation that particular suspected trading violations were 
referred to the Commission's enforcement staff could in- 
terfere with ongoing enforcement proceedings or deprive a 
person of a right to an impartial adjudication. Disclosure of 
those portions of the list which relate to matters under in- 
vestigation or which are the subject of a Commission or 
NASD proceeding, is thus not required. 5 U.S.C. 
552(b)(7((A), (B).® 


However, the Commission declines on broader grounds to 
disclose this information. Law enforcement organizations 
must be free to exchange information without being com- 
pelled to disclose details of the cases or information ex- 
changed. Revelation of aggregates of such information 
would permit the discerning analyst to identify patterns for 
the exercise of discretion whether to pursue certain types of 
apparent violations and would permit persons to predict 
which activities are likely to escape close scrutiny by the 
Commission or, in this instance, the NASD. Thus the NASD 
list is exempt from disclosure pursuant to 5 U.S.C. 
552(b)(7)(E) because it reveals investigative techniques and 
procedures, and access is denied. See, Hawks v. /nternal 
Revenue Service, 467. F.2d 787,795 (C.A. 6, 1972). 


Accordingly, IT 1S ORDERED that the request of John A. 
Jenkins for a list of matters referred to the Commission by 
the self-regulatory organizations for enforcement action is 


denied. 
By the Commission. 


GEORGE A. FITZSIMMONS 
Secretary 





' The FOIA Officer also asserted exemptions for the underly- 
ing documents, principally exemption 7, which protects in- 
vestigatory records compiled for law enforcement purposes 
under specified circumstances. 5 U.S.C. 552(b)(7). Because 
Mr. Jenkins’request, as submitted, or as later clarified, did 
not encompass the underlying material, no determination 
was made with respect thereto. 


2 The instant request does not encompass these “‘inquiries.”’ 


3 Further action, if any, may include an informal inquiry or 
the initiation of a full investigation pursuant to a formal 
Commission order. 


* The Commission does not accept the suggestion made by 
Mr. Jenkins on appeal that its response to a previous request 
by him established a Commission ‘‘policy” of preparing sum- 
maries of its records in response to any request for informa- 
tion under the Act. See FOIA Release No. 11 (June 11, 
1975), 7 SEC Docket 139. 


5 This is not to suggest that the NASD or any other self- 
regulatory organization is to be viewed as an ‘agency’ within 
the meaning of that term in 5 U.S.C. 552(e), or subject to 
the disclosure/requirements of the FOIA. The Commission 
has recently rejected this suggestion in /n the Matter of Todd 
& Co., FOIA Release No. 41 (January 20, 1976), 8 SEC 
Docket 1085. Rather, the obligations imposed by the 
Securities Exchange Act on the self-regulatory 
organizations—the stock exchanges and the NASD—have a 
significant law enforcement component. See, e.g., Sections 
15A(b), (g), (h), 15 U.S.C. 780-3(b), (g), (h), and Section 
19(g), 15 U.S.C. 78s(g) of the Securities Exchange Act of 
1934, as amended 


In this connection, law enforcement records of the self- 
regulatory organizations are analogous to similar records of 
any non-federal agency. Information in the Commission's 
possession from any such organization is no less exempt un- 
der the FOIA’s seventh exemption, by reason of its source, 
than any investigatory record generated internally by the 
Commission. 


6 For instance, disclosures are not required of portions of the 
list which identify individuals whose trading is alleged to be 
suspicious, if this would constitute an unwarranted invasion 
of personal privacy. 5 U.S.C. 552(b)(7)(C). 








SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5711/May 21, 1976 
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SECURITIES EXCHANGE ACT 

Release No. 12472/May 21, 1976 

PUBLIC UTILITY HOLDING COMPANY ACT 
Release No. 19541/May 21, 1976 

TRUST INDENTURE ACT 

Release No. 435/May 21, 1976 
INVESTMENT COMPANY ACT 

Release No. 9297/May 21, 1976 
INVESTMENT ADVISORS ACT 

Release No. 517/May 21, 1976 


NOTICE OF (1) PROPOSED AMENDMENTS TO RULE 24 
OF THE RULES OF PRACTICE AND ALL OTHER 
COMMISSION RULES RELATING TO INCORPORATION 
BY REFERENCE AND BASIC DOCUMENTS AND (2) 
PROPOSED REVOCATION OF SECURITIES EXCHANGE 
ACT RULE 12b-34 


The Securities and Exchange Commission today invited 
public comments on amendments to its rules allowing incor- 
poration by reference in current documents of documents 
previously filled. 


Since 1934, the year the Securities and Exchange Commis- 
sion came into being, literally millions of documents have 
been filed with it under the various federal acts it ad- 
ministers’ The Commission has kept the originals of all 
documents filed with it. The Commission however can no 
longer do so. The cost of storage outweighs the usefulness 
to the Commission and to the public of many if not most of 
these records. 


Under Rule 24 of the Rules of Practice, 17 CFR 201.24, to 
the extent authorized by the other rules or regulations? or 
forms of the Commission, a person filing a document with 
the Commission may incorporate by reference in a current 
filing documents on file with the Commission less than 10 
years and documents designated as “basic documents.” 
Basic documents as defined in the Rule may be incorporated 
in a current filing no matter when filed. Moreover, Rule 12b- 
34 under the Securities Exchange Act classifies as basic 
documents certain categories of documents. 


The Commission's original purpose was to adopt rules per- 
mitting incorporation by reference to make it possible for 
companies to reduce repetition in their filings. It appears 
that, unless changed, references to previous documents 
raise the question whether any documents may be disposed 
of. 


The proposed rule essentially makes three changes in the 
present Rule: 


1. No document can be incorporated by reference 
more than three years after it was filed unless it is a 
basic document, as newly defined in paragraph b. The 
reason for the three-year period is that records are 
generally kept in the Commission's headquarters for 
about three years before they are sent to the Federal 
Records Center. 


2. A person may designate as a basic document one 
which he has filed with the Commission not more than 
10 years before the date of designation and which he 
reasonably expects to incorporate in a later filing. But 
in order to do so, he must send a copy to the Commis- 
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sion with the application that it be regarded as a basic 
document. This will enable members of the public to 
have ready access to basic documents which will 
separately be kept at the Commission's headquarters 
but will not prevent the Commission from discarding 
them when they are more than 20 years old. 


3. No document may be incorporated by reference 
which itself incorporates another document by 
reference. 


Classification of documents as basic documents prior to the 
adoption of a new rule will be rescinded and be of no effect. 


All other Commission rules relating to incorporation by 
reference will be subject to the limitations in proposed Rule 
24 of the Rules of Practice. In addition, it is proposed that 
Rule 12b-34 under the Securities Exchange Act, 17 CFR 
240.12b-34, will be rescinded. 


Text of the Proposed Amendment to Rule 24 of the Rules of 
Practice, 17 CFR 201.24 


Incorporation by Reference. 
(a) Generally. 


Where rules, regulations or instructions to forms of the 
Commission permit incorporation by reference, a 
document may be so incorporated only by reference to 
a specific document and to a prior filing in which it 
was physically filed. Reference may not be made to 
another file which incorporates the document by 
reference. No document on file with the Commission 
for a period of more than three years as of the date of 
filing may be incorporated by reference unless it is a 
basic document as defined and to the extent set out in 
paragraph (b) of this Rule. 


(b) Basic documents. 


A person may designate as a basic document a docu- 
ment he has filed with the Commission no more than 
10 years prior to the date of designation and which he 
reasonably expects to incorporate by reference in a fil- 
ing. A copy of such document must be sent to the 
Commission with an application that it be regarded as 
a basic document. The application must specify the file 
in which the document is physically filed. Copies of 
basic documents will be retained in a separate file by 
the Commission. 


No basic document, however, may be incorporated by 
reference in a current filing if filed more than 20 years 
prior to a current filing. 


(c) Rules, regulations or forms of the Commission per- 
mitting incorporation by reference shall be governed 
by the provisions of this Rule. 


All interested persons are invited to submit their views and 
comments on the proposal in writing to George A. Fitzsim- 
mons, Secretary, Securities and Exchange Commission, 
Washington D.C. 20549, on or before June 21, 1976. All 
such communications should be filed in triplicate and should 
refer to File No. S7-633 and will be available for public in- 











é 
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spection. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





‘The Federal Records Center as of 1975 held almost 40, 
000 cubic feet of Commission records. 


2These rules include Rules 411,412 and 447 under to 
Securities Act, 17 CFR 230.411, 230.412 and 230.447; 
Rules 12b-24 and 12b-34 under the Securities Exchange 
Act, 17 CFR 240.12b-24 and 240.12b-34; Rule 22(b) un- 
der the Public Utility Holding Company Act of 1935,.17 CFR 
250.22(b); Rules 7a-28 and 7a-29 under the Trust Inden- 
ture Act of 1939, 17 CFR 260.7a-28 and 260.7a-29; and 
Rules 8b-23, 8b-24 and 8b-32 under the Investment Com- 





SECURITIES ACT OF 1933 
Release No. 5712/May 27, 1976 


FOREIGN RESTRICTED LIST 


The Commission has received information that certain ap- 
parently affiliated corporations of London, England, are 
engaged in the offering and sale to investors in the United 
States of investment contracts for investment in Scotch 
whiskey in storage in Scotland. These corporations are: 


Atholl Brose Ltd; 

Atholl Brose (Exports) Ltd; 

Strathross Blending Company Limited; 
Derkglen Ltd; 

Henry Ost & Son, Ltd. 


No registration statement under the Securities Act of 1933 
has been filed with the Commission covering any of these in- 
vestment contracts being offered. 


The investment procedure being used closely follows the 
procedure in other whiskey investment cases in which 
Federal courts, at the suit of the Commission, have decided 
that similar sales of whiskey in storage in Scotland con- 
stitutes sales of investment contracts that are securities as 
the term “security” is defined in Section 2(1) of the 
Securities Act of 1933. These cases are Securities and Ex- 
change Commission v. M.A. Lundy Associates, 362 F. Supp. 
266 (R.1., July 2, 1973); and Securities and Exchange Com- 
mission v. Haffenden-Rimer International, Inc., 362 F. Supp. 
323 (E.D. Va., August 8, 1973). 


Accordingly, the Commission has placed on the Foreign 
Restricted List, which is a list of foreign corporations whose 
securities are being offered in the United States in violation 
of Section 5 of the Securities Act of 1933, the following cor- 
porations: 


Atholl Brose, Ltd. 
Atholl Brose (Exports) Ltd. 


Strathross Blending Company, Limited 
Derkglen, Ltd. 
Henry Ost & Son, Ltd. 





SECURITIES ACT OF 1933 
Release No. 5713/May 27, 1976 


FOREIGN RESTRICTED LIST 


The Commission has received information that ASCA Enter- 
prises, Limited, of Hong Kong, is engaged in publicly offering 
its securities by mail in the United States, offering shares in 
two pooled investment accounts created and managed by 
ASCA Enterprises, Limited. One pooled fund is to be used to 
make investments in common stocks and the other is to be 
used to make investments in commodities. 


No registration statement under the Securities Act of 1933 
has been filed with the Commission covering any of the 
shares being offered by ASCA Enterprises Limited. 


Accordingly, the Commission has placed ASCA Enterprises, 
Limited on the Foreign Restricted List. This is a list of foreign 
corporations whose shares are being offered in the United 
States in violation of the registration requirements of Sec- 
tion 5 of the Securities Act of 1933. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12450/May 13, 1976 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(File No. SR-NYSE-75-23) 


ORDER APPROVING PROPOSED RULE CHANGE BY THE 
NEW YORK STOCK EXCHANGE, INC. 


On December 3, 1975, the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the Act’), as 
amended by the Securities Acts Amendments of 1975, and 
Rule 19b-4 thereunder, copies of a proposed rule change. 
The NYSE propesed to amend Rules 495B.10 and 499.20 
to provide that the fixed listings and delisting criteria for 
market value of publicly-held shares shall be subject to a 
semi-annual adjustment downward from existing levels by 
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the percentage amount that the NYSE Composite Index fluc- 
tuates below a base figure of 55.06 (its level on July 15, 
1971). 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 11975, (January 5, 1976)) and by publica- 
tion in the Federal Register (41 Fed. Reg. 1825 (January 12, 
1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to a registered national 
securities exchange, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change filed with the Com- 
mission on December 3, 1975, be and it hereby is, ap- 
proved. 


In connection with the foregoing, Chairman Roderick M. 
Hills has sent the following letter to William M. Batten, 
Chairman of the NYSE. 


“Dear Mr. Batten: 


Enclosed is a copy of Securities Exchange Act Release No. 
12450 (May 13, 1976) by which the rule change filed by the 
New York Stock Exchange, Inc. (“NYSE”) on December 3, 
1975 (File No. SR-NYSE-75-23) is approved, subject to the 
comments set forth below. 


Under these amendments to Rules 495B.10 and 499.20 the 
market value criteria for initial listing and for delisting would 
be subject to downward adjustment semi-annually, at the 
close of business on January 15 and July 15, if the NYSE’s 
Composite Index is below a base figure of 55.06. The Com- 
mission believes it salutary that the NYSE has taken 
cognizance of the fact that forces extrinsic to issuers may 
cause overall market prices to be depressed for a con- 
siderable time. 


However, we are puzzied as to why you do not use your 
market value criteria to adjust standards upward when the 
Index goes up, at least with respect to new listings. We 
would appreciate your comments on this point at your con- 
venience. 


We do wish to point out that the Commission has the 
responsibility under Section 31(b) of the Securities Acts 
Amendments of 1975, in conjunction with Section 6(b)(8) of 
the Securities Exchange Act of 1934, to determine whether 
existing rules impose burdens on competition not 
“necessary or appropriate,” and that the amendment which 
we have now approved pertains to the so-called “New York 
City Rules’’* which, in effect, limit competition between the 
American and New York Stock Exchanges. Accordingly, un- 
der Section 31(b) we are required to examine the New York 
City Rules in their entirety this year along with various other 
rules, and our approval of the New York City Rules. Indeed, 
the rule change emphasizes the need for a prompt review of 
the latter rules by the Exchange to avoid any anti- 
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competitive impacts resulting from implementation of these 
new listing standards. 


With best regards. 
Sincerely, 


Roderick M. Hills 
Chairman 





* Article XIV, Section 8 of the NYSE Constitution and Article 
V, Section 4(g) and Article XI, Section 2 of the AMEX 
Constitution.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12472/May 21, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5711/May 21, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12473/May 24, 1976 


In the Matter of: 


ROBERT H. JAFFE, ESQ. 
1350 Summit Road 
Mountainside, New Jersey 


EDWARD GARY REISDORF, ESQ. 
1444 Deer Path 
Mountainside, New Jersey 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities Ex- 
change Act, Robert H. Jaffe and Edward Gary Reisdorf, have 
submitted offers of settlement and undertakings without ad- 
mitting or denying the allegations in the Order for 
Proceedings which the Commission has determined to 
accept. 


On the basis of the Order for Proceedings and the offers of 
settlement, it is found that Robert H. Jaffe and Edward Gary 
Reisdorf, willfully aided and abetted violations of Section 
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15(b) of the Securities Exchange Act of 1934 and Rule 15b- 
1 thereunder and that, as of December 13, 1972; Robert H. 
Jaffe and Edward Gary Reisdorf engaged in, for and on 
behalf of Project Securities & Co., Inc., a New Jersey broker- 
dealer, certain activities which were such that they were 
deemed to be controlling persons of Project Securities Inc. 
at the time a trustee was appointed to liquidate such broker- 
dealer pursuant to Section 5(b)(3) of the Securities Investor 
Protection Act of 1970, and that it is in the public interest to 
impose the sanctions specified in the offer of settlement. 


Accordingly, it is ordered that: 


(1) Robert H. Jaffe, is suspended from any associa- 
tion with any broker or dealer for a period of 12 
months and thereafter placed under a limitation of a 
prohibition for an additional period of 18 months from 
being associated in a proprietary or supervisory 
Capacity with any broker or dealer. In addition, the 
Commission accepts his undertaking not to practice as 
an attorney before the Commission for a period of 18 
months; and 


(2) Edward Gary Reisdorf, is suspended from any 
association with any broker or dealer for a period of 12 
months and thereafter placed under a limitation of a 
prohibition for an additional period of 18 months from 
being associated in a propriety or supervisory capacity 
with any broker or dealer. In addition, the Commission 
accepts his undertaking not to practice as an attorney 
before the Commission for a period of 18 months. 


The foregoing sanctions shall become effective at the open- 
ing of business on the second Monday after the date of this 
order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12474/May 24, 1976 


Admin. Proc. File No. 3-4726 

In the Matter of 

JACK ALTMAN 

ORDER IMPOSING REMEDIAL SANCTIONS 

In these broker-dealer proceedings under the Securities Ex- 
change Act and the Securities Investor Protection Act, Jack 
Altman, without admitting or denying the allegations in the 
order for proceedings, has submitted an offer of settlement 


which the Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 


settlement, it is found: 


(1) That Altman willfully violated Sections 5(a) and (c) 
and 17(a) of the Securities Act. Section 10(b) of the 
Securites Exchange Act and Rule 10b-5 thereunder; 


(2) That Altman willfully aided and abetted violations 
of Section 17(a) of the Securities Exchange Act and 
Rule 17a-3 thereunder; 


(3) That Altman was an officer of a registered broker- 
dealer at the time a trustee was appointed for it under 
the Securities Investor Protection Act; and 


(4) That it is in the public interest to impose the sanc- 
tions specified in the offer of settlement.’ 


Accordingly, IT |S ORDERED that: 


Jack Altman be, and he hereby is, barred from asocia- 
tion with any broker or dealer effective at the opening 
of business on the second Monday after the date of 
this order; provided, however, that he may apply to 
become associated with a broker or dealer in a non- 
supervisory capacity after the expiration of one year 
from the date of this order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





' The findings herein are not binding on any other respon- 
dent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12475/May 24, 1976 


Administrative Proceedings File No. 3-4724 
In the Matter of 


STEPHENSON, LEYDECKER & CO. 
1404 Franklin Street 
Oakland, California 94612 


THOMAS HOWARD 
1707 Rose Street 
Berkeley, California 94703 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the securities Ex- 
change Act of 1934, Stephenson, Leydecker & Co. 
(‘Registrant’), a registered broker-dealer, and Thomas 
Howard, vice-president of Registrant, have submitted an 
offer of seetlement, without admitting or denying the 
allegations in the order for procedings, which the Commis- 
sion has determined to accept. 
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On the basis of the order for proceedings and the offer of 
setlement, it is found that Registrant willfully violated and 
Thomas Howard willfully aided and abetted violations of 
Sections 10(b), 15(c)(1), 15(c)(3), and 17(a) of the 
Securities Exchange Act and Rules 10b-5, 15cl-4, 15c3-1, 
15c3-3, 17a-3, 17a-4, 17a-5(n), 17a-11(a), and 17a-11(c) 
thereunder, and that it is in the public interest to impose the 
sanctions specified in the offer of setlement.' 


Accordingly, IT 1S ORDERED that: 


(1) The registration as a broker-dealer of Stephenson, 
Leudecker & Co. be, and hereby is, revoked, and 


(2) Thomas Howard be, and hereby is, suspended 
from association with any broker-dealer, investment 
company, or investment adviser for a period of 30 
days, effective at the opening of business on the se- 
cond Monday after the date of this order, and is 
thereafter barred from association with any of the 
foregoing except as a supervised employee in a non- 
supervisory capacity; provided, however, that such 
non-supervisory activities shall be limited to those ac- 
tivities for which he shall have submitted information 
to the staff showing that he will be adequately super- 
vised. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





' The findings herein are not binding on any other respon- 
dent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12476/May 24, 1976 


Adm. Pro. File No. 3-4711 
In the Matter of 


RICHARD PERESS 
NEW YORK, NEW YORK 


ORDER IMPOSING REMEDIAL SANCTION 


In these broker-dealer proceedings under the Securities Ex- 
change Act Richard Peress (’’Peress’’) has submited an offer 
of settlement which the Commission has determined to 
accept. Solely for the purpose of this proceeding and 
without admitting or denying the allegations in the order for 
proceedings respondent consents to the findings and sanc- 
tions set forth below. 


On the basis of the order for proceedings and the offer of 
setlement, it is found that during the period from on or about 
February 18, 1971 to on or about January 1, 1974 Peress 
wilfully violated and aided and abbeted violations of Section 
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10(b) of the Securities Exchange Act of 1934 (‘Exchange 
Act’) and Rule 10b-5 thereunder, in connection with tran- 
sactions in the common stock of Pelorex Corp.* 


In view of the foregoing, it is in the public interest to impose 
the sanctions specified in the offer of settlement. 


Accordingly, IT |S ORDERED that Richard Peress be, and he 
hereby is, suspended from further association with a broker, 
dealer or investment company for a period of five (5) days, 
effective at the opening of business on the second Tuesday 
after the date of this order. In addition, for one (1) year from 
the expiration of the suspension period, with the exception 
of certain securities and in the absence of comparable inter- 
nal compliance procedures at any broker-dealer by whom he 
is employed, Peress is required to obtain written authoriza- 
tion from the compliance director or a branch manager of 
any broker-dealer with which he may be associated for 
recomendations to more than three customers for the 
purchase of any security. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





* The word ‘‘wilfully” is used as it was used by the Second 
Circuit in Tager v. SEC, 344 F.2d5 (2d Cir. 1965), and mean- 
ing that the acts undertaken were done intentionally but 
without knowledge or intent to violate the federal securities 
laws. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12477/May 24, 1976 


ORDER GRANTING AMENDED APPLICATION PURSUANT 
TO SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued an 
order granting the application of Peerless Weighing and 
Vending Corporation (the ‘“‘Company’’) pursuant to Section 
12'(h) of the Securities Exchange Act of 1934 (the “Act’’) 
for a conditional exemption from the provisions of Sections 
13 and 14 of the Act. The principal shareholders of the Com- 
pany own 86.7% of the outstanding common stock and 95% 
of the common shareholders own 20 shares or less. During 
the past eleven years, an annual average of 41% of the sets 
of documents mailed to shareholders by the Company in 
compliance with the Act have been returned by the post of- 
fice as undeliverable. Approximately 45% of the 
stockholders failed to receive materials sent in connection 
with the company’s 1975 Annual Meeting because such 
shareholders were not traceable by the post office. No public 
market currently exists for the securities of the Company. 
The order was granted subject to certain conditions in- 
cluding the annual preparation for an Annual Report to 
Security Holders (the ‘‘Report’’) containing the substantive 
information required by Rule 14a-3(b) promulgated under 
the Act and any information which would be required by 
Items 13 and 15 of Form 10-K; the filing with the Commis- 


2% 


‘@ 








¢® 


‘@ 





sion of the Report within 90 days after the end of the Com- 
pany’s fiscal year; the distribution of the Report by the Com- 
pany to all of its record holders and beneficial owners except 
those whose material has been returned as undeliverable; 
and the reservation of jurisdiction by the Commission to 
reconsider its decision concerning the amended application 
depending on a material change in the facts and/or cir- 
cumstances as set forth in the company’s original applica- 
tion dated November 11, 1975. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12478/May 24, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
NEW YORK STOCK EXCHANGE, INC. 
file No. SR-NYSE-76-31 


The New York Stock Exchange, Inc. ("NYSE") submitted on 
May 14, 1976 a proposed rule change under Rule 19b-4 to 
provide fair procedures for the approval or disapproval of 
applicants for membership, association with a member and 
access to sevices offered by the Exchange or a member. 


Publication of the submission is expected to be made in the 
Federal Register during the week of May 24, 1976. In order 
to assist the Commission to determine whether to approve 
the proposed rule change or institute proceedings to deter- 
mine whether the proposed rule change should be disap- 
proved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capital Atreet, Washington, D. C. 20549. Reference should 
be made to File No. SR-NYSE-76-31. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission's Copies of the filing will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 


Release No. 12479/May 25, 1976 


Admin. Proc. File No. 3-4504 





In the Matter of the Application of 


ALLEN MANSFIELD 
3928 Carmona Avenue 
Los Angeles, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


MEMORANDUM OPINION AND ORDER REMANDING 
ACTION OF REGISTERED SECURITIES ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Remand For Clarification Of Charges And Additional 
Evidence 


Registered securities association's finding that a registered 
representative had executed unauthorized transactions in 
customers’ accounts, he/d, sustainable, because the 
evidence was of sufficient probative force. But in view of 
severity of sanction, of the facts that respondent formerly 
claiming privilege against self-incrimination, is not 
represented by counsel and does not now assert privilege, 
and of the possibility that respondent did not have sufficient 
opportunity to consider the charges against him, 
proceedings remanded to give respondent and association 
an opportunity to supplement the record. 


APPEARANCES: 
Allen Mansfield, pro se. 


Lloyd J. Derrickson and Andrew McR. Barnes, for the 
National Association of Securities Dealers, Inc. 


Allen Mansfield (‘Mansfield’), formerly a registered 
representative of Pacific Western Securities, Inc. (‘Pacific’), 
a former member of the National Association of Securities 
Dealers, Inc. (‘“NASD” or “the Association’), has applied to 
us pursuant to Section 19(d)(2) of the Securities Exchange 
Act for review of disciplinary action taken against him by the 
NASD. The NASD found that during 1971 and 1972 
Mansfield caused the execution of transactions which were 
unauthorized by customers and caused the sending of con- 
firmations in order to have customers accept transactions 
not actually agreed upon, in violation of Article Ill, Sections 
1 and 18 of the Rules of Fair Practice of the Association.’ It 
censured Mansfield, fined him in the amount of $10,000, 
barred him from being associated with a member of the 
NASD in any capacity, and assessed one-half of the 
proceeding costs of $361.40. The decision of the District 
Business Conduct Committee (‘District Commitee”) was af- 
firmed upon appeal by Mansfield to the Board of Governors. 


A hearing was held before the District Committee at which 
Mansfield appeared, represented by counsel (although his 
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appearance before the Board of Governors and us is pro se ). 
At the hearing, the NASD introduced customer confir- 
mations, copies of various letters from six customers of 
Mansfield complaining of unauthorized transactions ob- 
tained from the customer complaint and correspondence 
files of Pacific during a routine examination, and reports of 
interviews of the customers by two NASD examiners. Both 
examiners were present at the hearing. The Vice-President- 
Compiiance of Pacific, also a respondent, testified briefly as 
to conversations with Mansfield concerning certain of the 
complaints and Mansfield’s responses and actions. 


Mansfield did not cross-examine the Vice-President- 
Compliance, or the NASD examiners. He did not testify or 
offer any evidence or witnesses, and, upon questioning by 
the District Committee, refused to answer any questions on 
the ground that the answers would tend to incriminate him. 
When faced with this assertion of the Fifth Amendment 
privilege, the District Committee informed Mansfield and his 
attorney that the NASD had the authority to ask and to have 
Mansfield answer the questions. In its decision, the District 
Committee further articulated its position that Mansfield 
was not “a defendant in a court of law’’ operating under the 
rules of evidence, but rather “a representative of a member 
under a contractual obligation he voluntarily assumed at the 
time of his application to the Association to answer, explain 
and/or justify his course of action to his professional peers 
when they believed he had acted contrary to the re- 
quirements he had agreed to observe in order to become a 
representative of a member.” 


The contractual obligation to supply requested information 
may be found in Article IV, Section 5 of the Rules of Fair 
Practice.” In his brief, applicant contends that the findings of 
the NASD were not based on substantial evidence but rather 
on hearsay, as the complaining customers were not called to 
testify, and thus he was denied the right to confront and 
cross-examine witnesses. The NASD, however, is neither a 
court nor an administrative agency.? As we recently noted: 


“When Congress provided for self-regulatory 
associations of securities dealers such as the NASD, it 
clearly did not intend to create formalistic tribunals 
akin to courts or even to this Commission. Self- 
regulation or co-operative regulation necessarily calls 
for informality.”* 


The NASD is a lay body, composed of businessmen pur- 
porting to make a businessman’s judgement. As such, it may 
properly draw inferences from evidence a reasonable layman 
would deem sufficient in formulating a decision with respect 
to a matter of moment in his own affairs.® 


The evidence in the record meets that standard. The NASD 
had complaint letters from several of Mansfield’s customers 
charging serious and repeated derelictions.® Corroborating 
the reports were records of interviews with the customers by 
NASD field examiners. Hence we find this evidence to be 
probative and reliabie. 


Mansfield also claims that he was afforded insufficient 
notice of the details of the charges lodged against him and 
insufficient time in which to gather evidence to present a 
defense. The complaint of the District Committee, dated 
June 1, 1973, stated “That respondent Mansfield, during 
1971 and 1972, effected unauthorized securities transac- 


720/SEC DOCKET 


tions in various customers’ accounts.’ Mansfield denied the 
charge. By letter of September 20, 1973, he requested an 
informal conference prior to any hearing. In his answer dated 
September 26, 1973, and by letter of October 5, 1973, he 
requested copies of all written allegations and written in- 
vestigative material referring to him to allow time to contact 
customers involved and obtain written statements. By letter 
of November 10, 1973, Mansfield informed the NASD that 
the requested materials were received only on‘November 6, 
1973, which would not allow sufficient time to prepare an 
adequate defense before the scheduled hearing date of 
November 21, 1973. At least one customer, for example, 
was out of town. 


This claim, however, is difficult to reconcile with the fact 
that, according to the letter of November 10, 1973, 
Mansfield had already spoken to several customers about 
their interviews with the NASD examiners. In addition, 
Mansfield’s brief before us asks us to consider attached 
letters from customers and Pacific emplyees dated prior to 
the hearing which were not introduced before the District 
Committee on November 21, 1973 or the Board of Gover- 
nors on May 23, 1974. Mansfield asks us to consider such 
evidence at this point, and does not assert his Fifth Amend- 
ment privilege in the brief he filed before us pro se. His 
current posture thus raises the questions of whether the 
NASD should be allowed to consider this evidence and the 
circumstances surrounding the exculpatory letters, and 
whether Mansfield should be afforded an opportunity to 
consider the provisions of Article IV, Section 5 of the articles 
of Fair Practice.’ 


Mansfield claimed his Fifth Amendment privilege on advice 
of counsel, but is now unrepresented. The charges are grave 
and the sanctions imposed are correspondingly severe. 
Under the unusual circumstances of this case, we believe 
that the NASD should be provided an opportunity to con- 
sider the above evidence and any other evidence it or the 
applicant may adduce.® 


The NASD does not have the power to issue subpoenas. But 
the customers whom the NASD or the applicant desire to 
testify may be willing to appear as witnesses without being 
compelled to do so. Witnesses often appear voluntarily. 
Hence there is seldom real need to resort to compulsory 
process in these situations. 


Here, however, special circumstances are present that may 
warrant such resort. Should efforts to secure the voluntary 
testimony of Mansfield’s customers be unsuccessful, the 
party that deems particular testimony essential may seek to 
adduce additional evidence before this Commission. The 
matter could then be set down for hearing before an ad- 
ministrative law judge empowered to issue subpoenas. 


Accordingly, IT 1S ORDERED that these proceedings be, 
and they hereby are, remanded to the Board of Governors of 
the NASD for further action in accordance with the forego- 
ing. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 
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‘Section 1 of Article Ill requires the observance of high 
standards of commercial honor and just and equitable prin- 
ciples of trade. Section 18 proscribes deceptive or 
fraudulent devices in securities transactions. 


2 For the purpose of any investigation, or determination as 
to filing of a complaint or any hearing of any complaint 
against any member of the Corporation or any person 
associated with a member made or held in accordance with 
the Code of Procedure, any Local Business Conduct Com- 
mittee, any District Business Conduct Committee, or the 
Board of Governors, or any duly authorized member or 
members of any such Committees or Board or any duly 
authorized agent or agents of any such Committee or Board 
shall have the right (1) to require any member of the Cor- 
poration or person associated with a member to report orally 
or in writing with regard to any matter involved in any such 
investigation or hearing, and (2) to investigate the books, 
records and accounts of any such member with relation to 
any matter involved in any such investigation or hearing. No 
member or person associated with a member shall refuse to 
make any report as required in this Section, or refuse to per- 
mit any inspection of books, records and accounts as may be 
validly called for under this Section.” 


3 For an extended discussion of the status of the NASD, see 
Todd & Co., Inc., Freedom of Information Act Release No. 
41 (January 20, 1976), 8 SEC Docket 1085. See also 
United States v. Solomon, 509 F.2d 863 (C.A. 2, 1975), and 
discussion therein of the distinction between a self- 
regulatory association and a governmental agency or unit. 
Solomon held that”. . . interrogation by the New York Stock 
Exchange in carrying out its own legitimate investigatory 
purposes does not trigger the privilege against self- 
incrimination ..., at 867. The court also noted, by way of 
example, that 


“.,.there would be a complete breakdown in the 
regulation of many areas of business if employers did 
not carry most of the load of keeping their employees 
in line and have the sanction of discharge for refusal to 
answer what is essential to that end.’’, at 870. 


* Sumner B. Cotzin, Securities Exchange Act Release No. 
10850 (June 12, 1974), 4 SEC Docket 420, 422. To the 
same effect, see the Senate Report on the Securities Acts 
Amendments of 1975, S. Rep. No. 94-75, 94th Cong., ist 
Sess., pp. 28-29 (1975). 


5 Indeed, it has been stated that even in proceedings before 
formal administrative tribunals “hearsay may [support a 
finding] at least if more is not conveniently available, and if 
in the end the the finding is supported by the kind of 
evidence on which responsible persons are accustomed to 
rely in serious affairs.” N.L.R.B. v. Remington Rand, Inc., 94 
F.2d 862, 873 (C.A. 2, 1938) per Learned Hand, J., cert. 
denied, 304 U.S. 576. Further, in our disciplinary 
proceedings, which are civil in nature, and in non-criminal 
cases generally, an adverse inference may be drawn from a 
failure to testify or explain facts and circumstances, par- 
ticularly as to matters within one’s knowledge. NV. Sims 
Organ & Co. v. S.E.C., 293 F.2d 78 (C.A. 2, 1961), cert. 
den, 368 U.S. 968 (1962); S.E.C. v. Kelly Andrews & 
Bradley, Inc, 341 F. Supp. 1201 (S.D.N.Y. 1972); 
Strathmore Securities, Inc., 43 S.E.C. 575 (1967), aff’d, 407 
F.2d 722 (C.A.D.C., 1969); Century Securities Co., 43 S.E.C. 


371 (1967). 


® The NASD District Committee also noted in its decision 
that Mansfield had previously been disciplined for un- 
authorized transactions by the imposition of a censure, fine, 
and suspension and bar from serving as a principal or in a 
managerial or supervisory capacity. 


7 In United States v. Solomon, supra, the respondent who 
testified was aware that the New York Stock Exchange 
Constitution authorized suspension upon refusal to answer 
questions propounded by the Board or any authorized com- 
mittee, officer or employee. The Exchange interrogator also 
informed the respondent that refusal to testify would result 
in suspension. The record before us is silent as to 
Mansfield’s knowledge of comparable provisions in the 
NASD’s Rules of Fair Practice. 


8In the usual case, we would not countenance the 
withholding of available evidence until the matter reached 
us on appeal. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12480/May 25, 1976 


In the Matter of 


CINCINNATI STOCK EXCHANGE 
205 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(SR-CSE-76-2) 


NOTICE OF FILING, AND ORDER APPROVING, 
PROPOSED RULE CHANGE BY THE CINCINNATI STOCK 
EXCHANGE 


Pursuant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act’’), as amended by 
Pub. L. No. 94-29 §16 (June 4, 1975) notice is hereby given 
that on May 20, 1976, the Cincinnati Stock Exchange filed 
with the Commission copies of a proposed rule change. The 
proposed rule change would rescind Section 57 of the Rules 
of the Cincinnati Stock Exchange. That Section implemented 
rescinded Securities Exchange Act Rule 19b-2 and required, 
among other things, a member, member-firm or member- 
corporation to have as the principal purpose of his or its 
membership the conduct of a public securities business. 


Publication of notice of the proposed rule change is ex- 
pected to be made in the Federa/ Register during the week 
of May 31, 1976. Interested persons are invited to submit 
written data, views and arguments concerning the proposed 
rule change. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-CSE-76-2. 


The Commission finds that the proposed rule change is con- 
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sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6, 
and the rules and regulations thereunder. 


In Securities Exchange Act Release No. 12055 (January 27, 
1976), the Commission announced the rescission of 
Securities Exchange Act Rule 19b-2 which had required 
each national securities exchange to adopt a rule specifying, 
among other things, that every exchange member must 
have, as the principal purpose of its exchange membership, 
the conduct of a public securities business. The Com- 
mission's action was a result of the amendment of Section 
11(a) by the Securities Acts Amendments of 1975 with 
which Congress intended to displace Rule 19b-2. Since the 
Cincinnati Stock Exchange adopted Section 57 of its Rules 
to comply with Rule 19b-2, the repeal of that Rule would be 
followed properly by the rescission of such exchange 
provisions as well. In addition, exchange rules adopted pur- 
suant to rescinded Rule 19b-2 were listed as one type of an 
exchange rule on membership and association with 
members which raises questions under Sections 6(b)(2), 
(b)(5), and (b}(8) of the Act, as outlined in a letter to each 
national securities exchange on March 2, 1976 and dis- 
cussed in Securities Exchange Act Release No. 12157 
(March 2, 1976). Accordingly, the Commission finds good 
cause for approving the proposed rule change prior to the 
thirtieth day after the date of publication of notice of 
filing of SR-CSE-76-2. 


IT iS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12481/May 26, 1976 


An order has been issued granting the applications of the 
following stock exchanges for unlisted trading privileges in 





Subject Provision 
Overnight loans incurred Rule 15c3-1 (c)(1)(i) 


by brokers and dealers 
effecting transactions sole- 
ly in municipal securities. 


Certain receivables arising Rule 15c3-1 (c)(2)(iv)(C) 
from underwritings in mu- 


nicipal securities. 


Haircuts on municipal notes. Rule 15c3-1 (c)(2)(vi)(B)(7) 
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the specified securities of the named companies: 


Philadelphia Stock Exchange Inc. - Gulf & Western In- 
dustries, Inc. (‘‘New” Warrants, expiring January 31, 1978) 


Boston Stock Exchange - Tandycraft, Inc. (common stock) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12482/May 26, 1976 


ADOPTION OF AMENDMENTS TO THE UNIFORM NET 
CAPITAL RULE (RULE 15c3-1) PERTAINING TO THE 
COMMISSION'S FINANCIAL RESPONSIBILITY AND 
REPORTING PROGRAM FOR TRANSACTIONS IN 
MUNICIPAL SECURITIES 


The Securities and Exchange Commission today announced 
the adoption of certain amendments to Rule 15c3-1, the 
uniform net capital rule (“the Rule”), under the Securities 
Exchange Act of 1934. The amendments deal with over- 
night loans incurred by brokers and dealers effecting tran- 
sactions solely in municipal securities, certain receivables 
arising from municipal securities underwritings, haircuts on 
municipal notes, aged fails to deliver municipal securities, in- 
debtedness collateralized by municipal securities, and the 
alternative net capital requirement. The amendments, which 
become effective on June 1, 1976, are intended primarily to 
succeed certain of the temporary amendments to the Rule a 
adopted in Securities Exchange Act Release No. 11854 
(Nov. 20, 1975) (“Release No. 11854") as part of the Com- 
mission's financial responsibility and reporting program per- 
taining to transactions in municipal securities. 


The Commission also invites further comment from in- 
terested members of the public concerning undue concen- 
tration requirements for municipal securities and the defini- 
tion of a ready market for municipal securities. With respect 
to these issues, the Commission extends until October 1, 
1976, the temporary provisions concerning undue concen- 
trations, and continues the suspension of the Rule’s 
provisions prescribing capital charges for municipal 
securities lacking a ready market. 


The following chart summarizes the action taken by the 
Commission today: 


Commission 


Action Release Pages 

Temporary amendment con- Discussion 8-12 
tinued until October 1, Text 24 

1976; comments and im- 

pact data requested. 

Temporary amendment con- Discussion 12-13 
tinued until October 1, Text 24-25 
1976. 

Effective June 1,1976,1% Discussion 13-14 
haircut on municipal notes’ Text 25 


bearing maturity from date 
of issue of 456 days but 
less than 732 days. 
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Subject Provision 
Undue concentrations of Rule 15c3-1 (c)(2)(vi)(M) 
municipal securities. & (f)(3)(iii) 


Nonmarketable municipal 
securities. 


Rule 15c3-1 (c)(2)(vii) 


Aged fails to deliver mu- 
nicipal securities. 


Rule 15c3-1 (c)(2)(ix) 


Indebtedness collateralized 
by municipal securities. 


Rule 15c3-1 (c)(2)(xiii) 


Alternative net capital re- 
quirement. 


Rule 15c3-1 (f)(1)(i) & (ii) 


Introduction 


Prior to the Securities Acts Amendments of 1975,’ (the 
“1975 Amendments’) municipal securities were included 
within the definition of ‘exempted securities” as defined in 
Section 3(a)(12) of the Securities Exchange Act of 1934 
(the “Act’’). The 1975 Amendments, inter alia, excised 
municipal securities from the class of exempted securities 
for purposes of Section 15(c)(3) of the Act, effective 
December 1, 1975.2 Moreover, the 1975 Amendments 
amended Section 15 (c)(3) to require the Commission to es- 
tablish minimum financial responsibility requirements for 
“all brokers and dealers” no later than September 1, 1975. 
While thus subjecting brokers and dealers who effect trans- 
actions in municipal securities to Commission financial 
responsibility regulation, Congress, nonetheless, remained 
cognizant that the often unique structure of the municipal 
securities industry might indicate financial responsibility 
rules different from those applicable to other members of the 
securities industry. In particular, Congress noted that “it may 
not be appropriate to apply the existing net capital rules to 
firms that are solely brokers in municipal securities, whose 
only customers are professional securities dealers and 
banks. The limited risks inherent in this form of business may 
justify less stringent rules without danger to the public.’* 


Commission 


Action Release Pages 

Temporary amendments Discussion 14-15 
extended. to October 1, Text 25 
1976; comments and im- 

pact data requested. 

Indefinite suspension as _ Discussion 15-16 
applied to municipal secu- 

rities continued; com- 

ments and impact data 

requested. 

Temporary amendment Discussion 17-18 
continued until January 1, Text 26 
if outstanding not more 

than 21 business days. 

Temporary amendment Discussion 18-19 
made permanent. Text 26 
Rule 15c3-1(f) (1)(ii) (tem- Discussion 19-23 
porary alternative capital Text 27-28 


requirement for certain 
municipal securities ‘‘bro- 
kers’ brokers’) continued 
until January 1, 1977; 
Rule 15c3-1 (f)(1)(i) (gen- 
eral alternative capital re- 


quirement) temporarily 
amended to require, until 
January 1, 1977, the 
greater of $25,000 or 


4% of aggregate debit 
items for brokers and 
dealers effecting transac- 
tions solely in municipal 
securities; comments and 
impact data requested. 


The 1975 Amendments became law on June 4, 1975. At 
that time the Commission was completing development of a 
uniform net capital rule, which was adopted pursuant to 
Section 15(c)(3) on June 26, 1975, effective September 1, 
1975.* Thus it was contemplated that the Rule would be in 
place by the time municipal securities brokers and dealers 
became subject to Section 15(c)(13) on December 1, 1975. 
Accordingly, the Commission, directed to establish 
minimum financial responsibility standards for brokers and 
dealers effecting transactions in municipal securities consis- 
tent with the protection of investors, and cognizant of the 
unique features of this industry, included a request for com- 
ments on this subject in the release adopting the Rule.® The 
Commission reiterated this request in Securities Exchange 
Act Release No. 11561 (July 30, 1975), soliciting public 
comment concerning any special problems which the Rule 
would pose to the muninipal securities industry. When cer- 
tain members of the public requested additional time in 
which to present their views and supporting data on these 
matters, the Commission extended the public comment 
period until October 15, 1975.6 


In response to these releases, the Commission received a 
number of thoughtful comment letters. Salient among the 
numerous issues they raised were minimum net capital re- 
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quirements under Rule 15c3-1(a) and (f), the appropriate 
haircuts for municipal notes, the treatment of undue concen- 
trations in municipal securities, and the fact that municipal 
securities trading markets are structually different from the 
markets on which the Rule’s nonmarketability provisions 
were premised. More generally, the Commission became 
aware of the need to prescribe emergency temporary relief 
from a number of the Rule’s provisions, to enable newly 
registering brokers and dealers effecting transactions in 
municipal securities to make a smooth transition to the re- 
quirements of the Rule, and to allow the Commission to con- 
sider and develop appropriate permanent capital standards 
for brokers and dealers effecting transactions in municipal 
securities. 


Accordingly, on November 20, 1975, the Commission 
issued Release No. 11854, which adopted, /nter a/ia, certain 
amendments, temporary amendments, and interpretations 
to the Rule primarily designed to afford brokers and dealers 
effecting transactions solely in municipal securities a period 
of transition during which these firms could adjust to net 
capital regulation. This transitional program, which became 
effective on December 1, 1975, involved many provisions of 
the Rule. Through an amendment to Rule 15c3-1(g), the 
Commission permitted brokers and dealers to treat 
municipal securities as exempted securities until January 1, 
1976, the effective date of the computational provisions of 
the Rule. Another amendment to this provision afforded 
brokers and dealers effecting transactions solely in 
municipal securities the option of operating under all 
provisions of the Rule beginning December 1, 1975, instead 
of computing capital for one month under former Rule 15c3- 
1. With respect to the computational provisions of the Rule, 
the Commission adopted temporary amendments, expiring 
in most cases on June 1, 1976, relating to the treatment of 
overnight bank loans incurred by brokers and dealers effect- 
ing transactions solely in municipal securities, receivables 
arising out of participation in municipal securities un- 
derwritings, undue concentrations of municipal securities, 
aged fails to deliver municipal securities, and indebtedness 
collateralized by municipal securities. The nonmarketability 
provisions of the Rule were suspended as applied to 
municipal securities, pending the development of ready 
market criteria suitable for municipal securities. The Com- 
mission also provided, on a temporary basis, a modified 
variant of the alternative net capital requirement found in 
Rule 15c3-1(f), available to certain municipal securities 
“brokers’ brokers”. Permanent amendments to the Rule 
adopted in Release No. 11854 included separate classifica- 
tion of municipal notes for haircut purposes, definitional 
amendments in order to allow transactions with registered 
bank municipal securities dealers to be treated as non- 
customer transactions, and the addition of a definition of 
“municipal securities.” Finally, in order to clarify the impact 
of certain of the Rule’s provisions upon brokers and dealers 
effecting transactions in municipal securities, the Commis- 
sion issued interpretations pertaining to the minimum net 
capital requirements for newly registered brokers and 
dealers, and to the treatment of free shipments of securities. 


In Release No. 11854, the Commission again established a 
public comment period, expiring February 29, 1976, concer- 
ning appropriate net capital requirements for brokers and 
dealers effecting transactions in municipal securities, par- 
ticularly directed to those areas affected by the transitional 
program adopted in that release. Public comment, especially 
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by way of impact studies and other appropriate statistical 
compilations, was solicited with specific reference to the 
issues of undue concentrations of municipal securities, the 
definition of a ready market in municipal securities, and hair- 
cuts on municipal bonds. 


Interested members of the public responded with several 
well-considered discussions of all these issues.’ Reaction to 
the transitional program embodied in Release No. 11854 
was generally favorable. Indeed, many commentators 
suggested that several of the temporary amendments to the 
Rule might form the basis of more permanent provisions 
which would recognize, consistent with the protection of in- 
vestors, unique features of the municipal securities 
marketplace. Some commentators requested that the Com- 
mission review the temporary amendment to Rule 15c3- 
1(c)(1)(i) respecting overnight loans incurred brokers and 
dealers effecting transactions solely in municipal securities, 
scheduled to expire on April 1, 1976, in conjunction with the 
other temporary amendments to the Rule, which expire on 
June 1, 1976. The Commission determined that this was 
appropriate, and extended the temporary amendment 
respecting overnight loans until June 1, 1976.2 


The Commission believes that the temporary amendments 
to the Rule adopted in Release No. 11854 have served their 
primary purpose of providing newly registered brokers and 
dealers effecting transactions in municipal securities a tran- 
sitional period in which to adjust to the requirements of the 
Rule. The Commission has determined that it is now ap- 
propriate to initiate the next phase of its program for the net 
capital regulation of these brokers and dealers. This involves 
the adoption of more permanent provisions, summarized 
above, relating to the net capital requirements of brokers 
and dealers effecting transactions in municipal securities. 
Each of these amendments to the Rule is discussed below, 
and the text thereof is set forth at the end of this release. 


The amendments adopted herein are intended to recognize 
certain unique features of the municipal securities 
marketplace, in a manner consistent with the public interest 
and the protection of investors. While the Commission 
believes that the regulatory solutions solutions adopted 
herein achieve these purposes, the Commission wishes to 
receive comment from the public concerning appropriate net 
capital requirements for brokers and dealers effecting trans- 
actions in municipal securities. To this end, the Commission 
again solicits the comments of interested members of the 
public pertaining to these matters, with particular reference 
to the amendments adopted today. 


Amendments to Rule 15c3-1 Effective on June 1, 1976 


Amendment to Rule 15c3-1(c)(1)(i) - Overnight 
Indebtedness Incurred by Brokers and Dealers Effecting 
Transactions Solely in Municipal Securities 


In many cases, a purchasing dealer of municipal securities 
will fail to take delivery of the security on settlement date 
because of delays in issuing instructions to the clearing bank 
or broker. Delivery, when made, may occur too late in the 
day to allow the purchasing dealer to accomplish same day 
redelivery to a purchaser to whom he has resold the 
securities. In such circumstances, the dealer may finance the 
transaction by borrowing against the securities failed to 
deliver on an overnight basis. 
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A fail to receive offset by a fail to deliver is excluded from 
aggregate indebtedness (“Al”) pursuant to Rule 15c3- 
1(c)(1)(iii). However, once the municipal securities are 
received (and not redelivered on the same day) and the 
dealer borrows against them, his position is long in fail to 
deliver and short in bank loan. Since these securities are not 
carried long in the proprietary or other accounts of the 
broker or dealer (where they would receive a maximum hair- 
cut of 5% pursuant to Rule 15c3-1(c)(2)(vi)(B)), the in- 
debtedness they secure must be included in Al pursuant to 
Rule 15c3-1(c)(1)(i). 


In Release No. 11854, the Commission took note of the 
historical prevalence of overnight loans in the municipal 
securities industry, as well as the consequent suggestions of 
certain commentators that immediate inclusion of these 
loans in Al might prove disruptive to newly registered 
brokers and dealers effecting transactions solely in 
municipal securities.° The Commission responded to these 
expressions of concern by adopting a temporary amendment 
to Rule 15c3-1(c)(1)(i) permitting, until April 1, 1976, 
brokers and dealers effecting transactions solely in 
municipal securities to exclude from Al overnight loans 
offset by municipal securities failed to deliver outstanding 
not more than one business day.'° Subsequently, this tem- 
porary amendment was extended until June 1, 1976, to per- 
mit the Commission to review the overnight loans issue in 
conjunction with other questions arising from the application 
of the Rule to brokers and dealers effecting transactions in 
municipal securities."' 


The concept of appraising a broker's or dealer's liquidity and 
financial condition by measuring his net capital against his 
aggregate indebtedness achieves viability only to the extent 
that “aggregate indebtedness” provides a rational and sub- 
stantially accurate measurement of all the liabilities incurred 
by brokers and dealers. In 1955, the Commission's former 
net capital rule contained nine exclusions from Al.'? A tenth 
exclusion was added during the life of former Rule 15c3-1. 
In the course of the development of the uniform net capital 
rule, interested members of the public urged the Commis- 
sion to provide further exclusions, involving many items in- 
cuding overnight bank loans collateralized by securities failed 
to deliver. During the three-year developmental process, 
each of these suggestions was carefully evaluated. “On the 
basis of impact studies and comments, several new and 
significant items were excluded from Al, including deferred 
tax liabilities, credit balances in the accounts of general 
partners, subordinated liabilities not the subject of a 
satisfactory subordination agreement, liabilities representing 
the amounts [required to be on deposit and] on deposit in 
Special Reserve Bank Accounts, credit balances represent- 
ing amounts payable for money market instruments out- 
standing as long as three days, and fails to receive offset by 
matching fails to deliver.’'? The Commission determined, 
however, that “exclusion of overnight loans from Al would 
eliminate one of the most important indicia of a broker's or 
dealer's liquidity,""'* and would reduce the viability of the Al 
concept as a rational measure of liquidity to a level 
detrimental to the public interest and the protection of in- 
vestors. 


The temporary amendment to Rule 15c3-1(c)(1)(i) adopted 
in Release No. 11854 was intended solely to provide new 
registrants effecting transactions solely in municipal 
securities the opportunity to make an orderly transition to 


net capital regulation. The temporary amendment did not 
represent a judgment by the Commission that exclusion of 
overnight loans incurred by these firms would be any less 
damaging to the Al concept than exclusion of the overnight 
loans taken by firms conducting a general securities 
business. 


The Commission notes that the alternative net capital re- 
quirement provided by Rule 15c3-1(f) provides for lesser 
capital charges in respect to overnight loans, relying instead 
upon other modes of customer protection provided by Rule 
15c3-3. Later in this release, the Commission amends the 
alternative net capital requirement set forth in Rule 15c3-1 
(f) to provide that until January 1, 1977, brokers and dealers 
effecting transactions solely in municipal securities may 
operate thereunder with net capital not less than the greater 
of $25,000 or 4% of aggregate debit items computed under 
Exhibit A to Rule 15c3-3,'> the Formula for Determination of 
Reserve Requirements of Brokers and Dealers (‘the Reserve 
Formula’). This provisional amendment is intended to afford 
these brokers and dealers and the Commission a period dur- 
ing which the appropriateness of the alternative as a finan- 
cial responsibility standard for such firms may be examined 
in the light of practical experience. The Commission points 
out that under the alternative capital requirement, only over- 
night loans collateralized by securities offset by customer 
long positions increase a broker's or dealer's required net 
capital, and then only at the rate of 4% of the market value of 
the securities, as opposed to 6 2/3% of the overnight in- 
debtedness under the Al method. The Commission en- 
courages brokers and dealers effecting transactions solely in 
municipal! securities to study this method of capital com- 
putation, and to compare their capital requirements 
thereunder with those indicated by the Al method. In order 
to afford these brokers and dealers an additional transitional 
period and an opportunity to familiarize themselves with the 
alternative, the Commission amends Rule 15c3-1(c)(1)(i) to 
delay until October 1, 1976 the expiration of the temporary 
amendment thereto respecting overnight loans incurred by 
brokers and dealers effecting transactions solely in 
municipal securities. 


Later in this release, the Commission invites public comment 
concerning whether the computation of net capital under the 
alternative, as amended herein, provides an appropriate 
measure of the financial responsibility of brokers and dealers 
effecting transactions solely in municipal securities. The 
Commission also solicits public comment, particularly by 
way of impact studies and other appropriate statistical com- 
pilations, concerning the treatment of overnight loans in- 
curred by brokers and dealers effecting transactions solely in 
municipal securities under both the Al concept and the alter- 
native capital requirement. 


Amendments to Rule 15c¢3-1(c)(2}iv/(C) - Receivables Aris- 
ing From Underwriting Syndicates and Joint Accounts 


In its original form, Rule 15c3-1(c)(2)(iv\(C) required the 
deduction from net worth of good faith deposits arising in 
connection with an underwriting and outstanding longer 
than eleven business days. Furthermore, profits derived from 
participation in an underwriting syndicate were treated as 
“unsecured receivables” which, pursuant to Rule 15c3- 
1(c)(2)(iv\(E), were deducted from net worth. These 
provisions were premised upon industry practices followed 
in the underwriting of corporate securities. However, as the 


SEC DOCKET/725 








Commission pointed out in Release No. 11854, municipal 
securities underwriting syndicates and joint accounts 
generally “operate on a much more protracted timetable 
than their corporate securities counterparts.’’'® The Commis- 
sion noted that the duration and conduct of public offerings 
of municipal securities might be an appropriate matter for 
consideration by the Municipal Securities Rulemaking Board 
(“the Board’),'? and, as an interim measure, temporarily 
amended Rule 15c3-1(c)(2)(iv)(C) to permit inclusion in net 
worth of receivables and good faith deposits arising from 
participation in municipal securities underwritings and out- 
standing no longer than ninety days from settlement of the 
underwriting with the issuer.'® 


The Commission has been apprised that the Board is 
developing regulatory standards which would, inter alia, es- 
tablish time limits within which managing underwriters must 
remit good faith deposits and distribute syndicate or joint ac- 
count profits. The Board anticipates that such rules will be 
adopted during the summer of 1976. In this light, the Com- 
mission has determined that it is appropriate to extend the 
temporary amendment to Rule 15c3-1(c)(2)(iv)(C) until Oc- 
tober 1, 1976. In the interim, the Commission will consider 
whether it is appropriate to coordinate in some fashion the 
net capital treatment of these receivables with such remit- 
tance standards as the Board may seek to establish. 


Amendment to Rule 15c¢3-1(c}(2)(vi)(B)(1) - Haircuts on 
Municipal Notes 


Rule 15c3-1(c)(2)(vi) prescribes certain deductions from net 
worth, known as “haircuts,” which are to be taken against 
the market value of securities long or short in the proprietary 
or other accounts of a broker or dealer. In Release No. 
11854, the Commission amended Rule 15c3-1(c)(2)(vi)(B), 
which sets forth haircuts applicable to municipal securities, 
in order to separately classify municipal notes.'® The resul- 
tant provision, Rule 15c3-1(c)(2)(vi)(B)(7), specifies haircuts 
on such securities ranging to a maximum of 3/4 of 1%, in 
the case of a municipal note possessing a scheduled maturi- 
ty at date of issue of 366 days but less than 456 days. 


Certain interested members of the public have since noted 
that there exist a relatively few municipal notes bearing 
scheduled maturities as long as two years. Presently, such 
securities do not fall within the definitional parameters of 
Rule 15c3-1(c)(2)(vi)(B)(7), and therefore receive the 2% 
haircut applicable to municipal bonds of similar scheduled 
maturity. The Commission has determined that it is ap- 
propriate to provide haircuts for such notes conforming to 
the graduating scale established for municipal notes by Rule 
15c3-1(c)(2)(vi)(B)(7). Accordingly, effective June 1, 1976, 
the Commission amends Rule 15c3-1(c)(2)(vi)(B)(7) to 
provide that a municipal security which bears a scheduled 
maturity at date of issue of 456 days but less than 732 days, 
and which otherwise meets the provision’s definition of a 
municipal note, shall receive a haircut of 1%. 


Amendments to Rule 15c3-1(c)(2)(vi)(M) & (f)(3)iii) - Un- 
due Concentrations 


Rule 15c3-1(c)(2)(vi)(M) essentially provides that a deduc- 
tion from net worth equal to half the appropriate haircut 
shall be taken against long or short positions in the 
securities of an issuer of a single class or series, the market 
value of which positions exceeds ten percent of tentative net 
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capital. A similar provision, Rule 15c3-1(f)(3)(iii), applies to 
computations under the alternative net capital requirement. 


In Release No. 11854, the Commission exempted positions 
in municipal securities from the undue concentration 
provisions until June 1, 1976.7° On this occasion, the Com- 
mission related the suggestions of certain commentators 
that the existing contours of these provisions would unduly 
penalize certain historically safe positioning practices in the 
municipal securities industry.2! The Commission concluded 
that while it might not be appropriate to apply the present 
undue concentration criteria to municipal securities, undue 
concentration requirements appropriate for these securities 
should be developed.?? To that end, the Commission 
solicited public comment and impact studies concerning this 
matter.?° 


The public has responded to this invitation by submitting 
several thoughtful discussions of undue concentration stan- 
dards for positions in municipal securities. Some commen- 
tators have suggested that positions in a_ particular 
municipal issue should not be considered undue concen- 
trations until their aggregate market value exceeds the 
greater of 10% of tentative net capital or one million dollars, 
or even ten million dollars in the case of municipal notes. 
Other proposed solutions would increase the minimum re- 
quired proportion of tentative net capital to well above 10%, 
or would exempt from undue concentration charges 
municipal securities maintained in inventory as long as forty- 
five business days. Finally, some suggested solutions would 
involve the imposition of capital charges increasing in 
proportion to time in inventory. However, the Commission 
has not received the requested impact data indicating the 
contours of undue concentrations in municipal securities. 
The Commission prefers to defer for an additional brief 
period definitive resolution of this question until it receives 
more substantial empirical data and statistical analysis of 
positioning practices of brokers and dealers effecting trans- 
actions in municipal securities. The Commission later in this 
release again solicits public comment, particularly by way of 
impact studies and other appropriate statistical com- 
pilations, which will enable the Commission to identify a 
point at which inventoried municipal securities become un- 
duly concentrated. In order to afford time for the develop- 
ment and consideration of such data, the Commission has 
determined that it is appropriate to continue the undue con- 
centration exemption for municipal securities until October 
1, 1976. In the interim, the Commission will continue to 
monitor brokers and dealers effecting transactions in such 
securities to insure that investors are protected during the 
development of such undue concentration criteria. 


Continuation of Suspension of Rule 15c3-1(c)(2)(vii) - Non- 
marketable Municipal Securities 


Rule 15c3-1(c)(2)(vii) provides that, for purposes of com- 
puting net capital, the entire carrying value of securities 
lodged in a broker's or dealer's proprietary or other accounts 
for which there is no ready market shall be deducted from 
net worth. In turn, Rule 15c3-1(c)(11)(i) states that a ready 
market is deemed to exist when there exists a recognized 
established market comprising independent bona fide offers 
to buy and sell, so that a price reasonably related to last sale 
or current bid or offer quotations can be determined almost 
instantaneously. A ready market is also deemed to exist, 
pursuant to Rule 15c3-1(c)(11)(ii), when the securities in 
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question collateralize a loan which the ‘broker or dealer 
demonstrates to its Examining Authority is adequately 
secured. 


In Release No. 11854, the Commission concluded that ‘the 
present structure of the municipals marketplace does not 
resemble the corporate securities markets on which the 
marketability provisions of the Rule [discussed above] were 
premised.’** Accordingly, the Commission indefinitely 
suspended Rule 15c3-1(c)(2)(vii) as applied to municipal 
securities, pending the development of appropriate 
marketability criteria for municipal securities. The Commis- 
sion coupled this action with a specific solicitation of public 
comment concerning what constitutes a ready market for 
municipal securities.?® 


The public’s response to this invitation essentially proceeded 
along two distinct lines of thought. First, certain commen- 
tators suggested that there should exist an initial presump- 
tion of marketability, which would be deemed progressively 
rebutted, in the form of increasing charges to capital, the 
longer a given class or series of municipal securities re- 
mained positioned in a broker's or dealer's inventory. The se- 
cond approach which emerged from the public comments 
would involve the addition of a third subparagraph to Rule 
15c3-1(c}(11), stating in essence that a ready market for a 
given municipal security would be deemed to exist if a bona 
fide bid therefor can be obtained within one business day 
from a municipal securities dealer or through a municipal 
securities broker at a level consistent with a municipal 
security of comparable quality, maturity and interest rate. 


The Commission wishes to give further consideration to 
these proposals and such others as may emerge. |n order to 
facilitate this process, the Commission desires, and solicits 
below, further public comment, especially by way of em- 
pirical analysis and statistical compilation, concerning what 
constitutes a ready market for municipal securities. In the 
meantime, in order to afford the Commission and interested 
members of the public time to explore this matter further, 
the Commission continues the suspension of Rule 15c3- 
1(c)(2)(vii) as applied to municipal securities. 


Amendment to Rule 15c3-1(c)(2)(ix) - Aged Fails to Deliver 


Rule 15c3-1(c)(2)(ix) requires that appropriate haircuts be 
applied to securities failed to deliver outstanding fifteen 
business days or longer (eleven business days or longer after 
January 1, 1977). In Release No. 11854, the Commission 
took notice of the difficulties frequently encountered by 
brokers and dealers in obtaining possession of municipal 
securities in order to permit the timely elimination of fails to 
deliver.2° The Commission observed that the relative inef- 
ficiency of municipal securities clearance and settlement 
facilities, taken together with the practical unavailability of 
other options, such as ‘‘buying-in” or borrowing municipal 
securities, frequently leaves brokers and dealers effecting 
transactions in municipal securities no alternative but to 
await delivery of municipal securities failed to receive in 
order to cover contra fails to deliver?’ In these cir- 
cumstances, the Commission found it appropriate to tem- 
porarily amend Rule 15c3-1(c)(2)(ix) to delay the onset of 
haircuts against municipal securities failed to deliver until 
the fail had been outstanding twenty-five business days.”® 
This temporary amendment is scheduled to expire on June 
1, 1976. 


Comments received from interested members of the public 
indicate that the conditions discussed above have not im- 
proved materially since the issuance of Release No. 11854, 
and are not likely to improve appreciably in the immediate 
future. Accordingly, the Commission has determined that it 
is appropriate in the public interest to amend Rule 15c3- 
1(c)(2)(ix) to provide that municipal securities failed to 
deliver shall not be subjected to haircuts until the fail is out- 
standing twenty-one business days or longer (twenty-five 
business days or longer until January 1, 1977). The Com- 
mission intends to review this amendment from time to time 
in light of improvements in municipal securities clearance 
and settlement facilities arising from correlative action by 
the Commission and the Board. 


Amendment to Rule 15c3-1(c)(2)(xiii) - 
Collateralized by Exempted Securities 


Indebtedness 


Rule 15c3-1(c)(2)(xiii) permits brokers and dealers to deduct 
from net worth 4% of indebtedness collateralized by ex- 
empted securities, in lieu of including the indebtedness in 
Al,?° provided that the collateral is not carried long and does 
not represent contra securities failed to deliver. In Release 
No. 11854, the Commission observed that a frequent prac- 
tice in the municipal securities industry is to deliver 
previously sold municipal securities failed to deliver against 
payment by draft. Inasmuch as municipal securities lost their 
exempted status under the Act on December 1, 1975, the 
Rule 15c3-1(c)(2)(xiii) option of deducting 4% of the liability 
on the draft from net worth would thereafter have been un- 
available.*° Accordingly, the Commission adopted a tem- 
porary amendment to this provision, expiring June 1, 1976, 
which preserved the option in the case of indebtedness 
collateralized by municipal securities. On this occasion, the 
Commission noted that “it may well be appropriate after 
further public comment to continue this treatment per- 
manently.’’?' 


Comments received from interested members of the public 
subsequent to the issuance of Release No. 11854 indicate 
that it is appropriate to perpetuate the currently equal treat- 
ment of indebtedness collateralized by municipal securities 
and indebtedness collateralized by exempted securities. Ac- 
cordingly, the Commission has determined to make perma- 
nent the temporary amendment to Rule 15c3-1(c)(2)(xiii). 


Amendment to Rule 15c3-1(f)(1) - Alternative Net Capital 
Requirement 


Rule 15c3-1(f)(1)(i), the central provision of the alternative 
net capital requirement (“the alternative’), essentially 
provides that brokers and dealers electing to operate under 
the alternative must maintain net capital at least equal to the 
greater of $100,000 or 4% of aggregate Reserve Formula 
debit items. In Release No. 11854, the Commission took 
note of the statement of the Senate Committee on Banking, 
Housing and Urban Affairs that “it may not be appropriate to 
apply the existing net capital rules to firms that are solely 
brokers in municipal securities, whose only customers are 
professional securities dealers and banks. The limited risks 
inherent in this form of business may justify less stringent 
rules without danger to the public.’’*? The Commission, in- 
dicating that its analysis of public comments suggested a 
similar conclusion, adopted Rule 15c3-1(f)(ii), a modified 
variant of the alternative available to certain municipal 
securities brokers (‘‘brokers’ brokers’) who deal only with 
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“non-customers” as defined in the Rule.** This temporary 
provision requires those firms operating thereunder to main- 
tain net capital at least equal to the greater of $25,000 or 
4% of aggregate Reserve Formula debit items. 


Rule 15c3-3,34 the Commission's customer protection rule, 
is designed to safeguard customers’ funds and securities, 
and funds realized through the utilization of customers’ 
securities. The present significance of the customer protec- 
tion rule is that the Commission need no longer rely solely 
upon the liquidity concepts underlying Rule 15c3-1 to 
provide adequate protection for customers and their assets. 
Eventually, it may be appropriate in the public interest and 
for the protection of investors for the concepts embodied in 
Rule 15c3-3 to assume even greater significance. The Com- 
mission, when adopting the alternative, observed that 
“[u|ltimately, it may prove possible for Rule 15c3-3 in some 
form to replace the liquidity requirements of the net capital 
rule and become the primary source of protection to 
customer assets held by the broker or dealer. The alternative 
approach adopted today moves in that direction.”’*® 


Rule 15c3-3 and the alternative both operate on the 
premise that, in order to protect customers, financial respon- 
sibility rules should impose requirements proportionate to 
the amount of customer business engaged in by brokers and 
dealers. Thus, only obligations owing to or from customers 
or arising out of the utilization of customers’ assets generally 
are includable in the Reserve Formula; similarly, net capital 
requirements under the alternative increase in direct propor- 
tion to the extent of a firm’s customer related activity. In this 
sense, the alternative constitutes a financial responsibility 
standard more rationally related to the protection of a firm's 
customers. 


The essence of the financial responsibility standard estab- 
lished by the alternative is the requirement that brokers and 
dealers maintain net capital of not less than 4% of aggregate 
Reserve Formula debit items. The minimum dollar require- 
ment, initially fixed at $100,000, not only prescribes a 
minimum amount of net capital which firms utilizing the 
alternative must possess, but also reflects the Commission’s 
judgment concerning which brokers and dealers may, con- 
sistent with the protection of investors, elect to operate un- 
der the alternative. The original minimum dollar requirement 
of $100,000 evidences the Commission's conclusion that 
the alternative initially should constitute an experimental 
pilot program restricted to amply capitalized firms which 
could engage in such a program consistent with the public 
interest and the protection of investors. 


The Commission believes that the alternative method of 
capital computation thus far has proven itself as an ap- 
propriate standard of financial responsibility for the firms in- 
volved in this initial test program. A significant number of 
brokers and dealers have elected to compute capital 
thereunder, and there is no evidence that the alternative has 
produced a reduction in the protections the Rule affords the 
investing public. Similarly, initial experience with Rule 15c3- 
1(f)(1)(ii), the modified alternative net capital requirement 
for certain municipal securities brokers’ brokers, introduced 
in Release No. 11854, appears to have established a 
scheme of net capital regulation which is consistent with the 
public interest and the protection of investors, and ap- 
propriate for the relatively small number of municipal 
securities brokers to whom it is available. Comments re- 
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ceived since the adoption of Rule 15c3-1(f)(1)(ii) uniformly 
suggest that this provision be incorporated permanently into 
the Rule. 


The Commission has determined that it is consistent with 
the protection of investors to institute an additional pilot 
phase for the alternative, which will proceed on a trial basis, 
in order to afford the Commission an opportunity to monitor 
most closely the performance of the alternative as a 
regulatory tool for the protection of customers, and to 
provide the Commission maximum flexibility to take action 
appropriate to protect the investing public. Accordingly, the 
Commission has determined that until January 1, 1977, 
brokers and dealers effecting transactions solely in 
municipal securities may operate under the general alter- 
native net capital requirement, Rule 15c3-1(f)(1)(i), provided 
that such brokers and dealers maintain net capital at least 
equal to the greater of $25,000 or 4% of aggregate Reserve 
Formula debit items. The Commission therefore amends 
Rule 15c3-1(c)(1)(i) to lower, until January 1, 1977, the 
$100,000 minimum net capital requirement thereunder to 
$25,000, as applied to brokers and dealers effecting trans- 
actions solely in municipal securities. 


The Commission also amends Rule 15c3-1(f)(1)(ii), the 
modified alternative net capital requirement available to cer- 
tain municipal securities brokers’ brokers, to delay its expira- 
tion until January 1, 1977. Of course, the amendment to 
Rule 15c3-1(f)(1)(i) adopted today enables these municipal 
securities brokers’ brokers to effect transactions until 
January 1, 1977, with institutions and other persons within 
the definition of “customer” found in Rule 15c3-1(c)(6), 
while operating under the alternative. However, if the Com- 
mission were to determine that it was appropriate in the 
public interest to perpetuate Rule 15c3-1(f)(1)(ii), but to 
eliminate today’s amendment to Rule 15c3-1(f)(1)(i), such 
municipal securities brokers would be required to return the 
scope of their business to the confines prescribed by Rule 
15c3-1(f)(1)(ii). 


During this period, the Commission will evaluate the perfor- 
mance of Rule 15c3-1(f)(1)(i) as amended herein, and will 
continue to evaluate Rule 15c3-1(f)(1)(ii). The Commission 
solicits the views of all interested persons concerning the 
amendments to these provisions adopted herein. The Com- 
mission particularly welcomes impact studies, trial capital 
computations, trend data, and other appropriate statistical 
computations detailing the effect of these amendments 
upon brokers and dealers effecting transactions solely in 
municipal securities, and directed to the specific questions 
posed by the Commission later in this release. The Commis- 
sion encourages these brokers and dealers to operate under 
the alternative during this trial period, and to perform com- 
parative required net capital computations under both the 
alternative and the Al concept. 


The Commission takes this occasion to point out certain 
salient features of the alternative. Only brokers and dealers 
not exempt from Rule 15c3-3 pursuant to paragraphs (k)(1) 
and (k)(2)(ii) thereof may elect the alternative. Election of the 
alternative is effected by transmitting written notification, 
signed by a principal of the firm, to both the broker's or 
dealer's Examining Authority and the appropriate Regional 
Office of the Commission. (Municipal securities brokers 
already operating under Rule 15c3-1(f)(1)(ii) need not give 
additional notice of their intention to operate under Rule 
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15c3-1(f)(1)(i) as amended herein.) No particular form of 
written notice is required. Brokers and dealers computing 
net capital under the alternative are required by Rule 15c3- 
1(f)(3) to apply the adjustments to net worth prescribed by 
Rule 15c3-1(c)(2). Certain variations upon these ad- 
justments set forth in Rule 15c3-1(f)(3) do not apply to 
municipal securities, therefore brokers and dealers effecting 
transactions solely in municipal securities will not be re- 
quired to change their method of computing net capital. Pur- 
suant to Rule 15c3-1(f)(5), firms electing the alternative 
must compute the Rule 15c3-3 reserve requirements on a 
weekly basis; this provision also contains certain technical 
modifications to Reserve Formula calculations applicable to 
brokers and dealers operating under the alternative. 


In order to provide brokers and dealers effecting transactions 
solely in municipal securities an opportunity to study and 
evaluate the alternative, the Commission earlier in this 
release extended the temporary amendment to Rule 15c3- 
1(c)(1)(i) pertaining to overnight bank loans incurred by such 
brokers and dealers until October 1, 1976. This action will 
afford these firms the opportunity to familiarize themselves 
fully with the alternative before electing to operate 
thereunder. During this time, brokers and dealers effecting 
transactions solely in municipal securities may find it ap- 
propriate to perform trial capital computations under the 
alternative. The Commission's Regional Offices, and the 
District Offices of the NASD stand ready to assist these 
firms in familiarizing themselves with the alternative. 


Text of Amendments to Rule 15c3-1 


The text of amended Rule 15c3-1(c)(1)(i) is as follows 
(new matter underscored; deletions [bracketed]]: 


(i) Indebtedness adequately collateralized by 
securities which are carried long by the broker or 
dealer and which have not been sold or by securities 
which collateralize a secured demand note pursuant to 
Appendix (D) to this section 17 CFR 240.15c3-1d; in- 
debtedness adequately collateralized by spot com- 
modities which are carried long by the broker or dealer 
and which have not been sold; or, until [June] October 
1, 1976, indebtedness adequately collateralized by 
municipal securities outstanding for not more than one 
business day and offset by municipal securities failed 
to deliver of the same issue and quantity, where such 
indebtedness is incurred by a broker or dealer effecting 
transactions solely in municipal securities who is 
either registered with the Commission or temporarily 
exempt from such registration pursuant to 17 CFR 
240.15a-1(T) or 17 CFR 240.15Ba2-3(T); 


The text of amended Rule 15c3-1(c)(2)(iv)(C) is as follows 
(new matter underscored; deletions |bracketed)): 


(C) Interest receivable, floor brokerage receivable, 
commissions receivable from other brokers or dealers 
(other than syndicate profits which shall be treated as 
required in subdivision (c)(2)(iv)(E) below), mutual 
fund concessions receivable and management fees 
receivable from registered investment companies, all 
of which receivables are outstanding longer than thirty 
(30) days from the date they arise; dividends 
receivable outstanding longer than thirty (30) days 
from the payable date; good faith deposits arising in 


connection with an underwriting, outstanding longer 
than eleven (11) business days from the settlement of 
the underwriting with the issuer; and, until [June] Oc- 
tober 1, 1976, receivables due from participation in 
municipal securities underwriting syndicates and 
municipal securities joint underwriting accounts which 
are outstanding longer than ninety (90) days from 
settlement of the underwriting with the issuer, and 
good faith deposits arising in connection with an un- 
derwriting of municipal securities, outstanding longer 
than ninety (90) days from settlement of the un- 
derwriting with the issuer; 


The text of amended Rule 15c3-1(c)(2)(vi)(B)(7) is 
follows (new matter underscored; deletions [bracketed]): 


® 


Ss 


(B)(7) In the case of any municipal security which has 
a scheduled maturity at date of issue of [455] 731 
days or less and which is issued at par value and pays 
interest at maturity, or which is issued at a discount, 
and which is not traded flat or in default as to principal 
or interest, the applicable percentages of the market 
value on the greater of the long or short position in 
each of the categories specified below are: 


(i) Less than 30 days to maturity - 0% 
(ii) | 30 days but less than 91 days to maturity - 1/8 





of 1% 

(iii) 91 days but less than 181 days to maturity - 
1/4 of 1% 

(iv) 181 days but less than 271 days to maturity - 
3/8 of 1% 

(v) 271 days but less than 366 days to maturity - 
1/2 of 1% 

(vi) 366 days but less than 456 days to maturity - 
3/4 of 1% 

(vii) 456 days but less than 732 days to maturity - 
1% 


The last sentence of Rule 15c3-1(c)(2)(vi)(M) and Rule 
15c3-1(f)(3)(iii) is amended to read as follows (new matter 
underscored; deletions |[bracketed)): 


Provided further, that until [June] October 1, 1976, 
this paragraph shall not apply to municipal securities. 


The text of amended Rule 15c3-1(c)(2)(ix) is as follows (new 
matter underscored; deletions [Bracketed]): 


(ix) Deducting from the contract value of each failed to 
deliver contract which is outstanding 11 business days 
or longer (21 business days or longer in the case of 
municipal securities) the percentages of the market 
value of the underlying security which would be re- 
quired by application of the deduction required by sub- 
paragraph (c)(2)(vi) or where appropriate, paragraph (f) 
of this section. Provided, that such deduction shall be 
increased by any excess of the contract price of the fail 
to deliver over the market value of the underlying 
security or reduced by any excess of the market value 
of the underlying security over the contract value of 
the fail but not to exceed the amount of such deduc- 
tion. Provided, however, until January 1, 1977 the 
deduction provided for herein shall be applied only to 
those fail to deliver contracts which are outstanding 
15 business days or longer (25 business days or 
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longer in the case of municipal securities). [Provided 
further, that until June 1, 1976 the deduction set forth 
herein shall be applied only to those fail to deliver con- 
tracts in municipal securities which are outstanding 
25 business days or longer.| 





The text of amended Rule 15c3-1(c)(2)(xiii) is as follows 
(new matter underscored; deletions [bracketed]): 


(xiii) Deducting, at the option of the broker or dealer, in 
lieu of including such amounts in aggregate in- 
debtedness, 4 percent of the amount of any in- 
debtedness secured by exempted securities or 
municipal securities not carried long in the proprietary 
or other accounts of the broker or dealer or represen- 
ting exempted or municipal securities failed to deliver. 
[Provided, with respect to indebtedness collateralized 
by municipal securities that, such option shall be 
available until June 1, 1976}. 





(f)(1)(i) A broker or dealer who is not exempt from the 
provisions of 17CFR 240.15c3-3 under the Securities 
Exchange Act of 1934 pursuant to subparagraph 
(k)(1) or (k)(2)(i) may elect not to be subject to the 
limitations of paragraph (a) of this section respecting 
aggregate indebtedness as defined in subparagraph 
(c)(1) of this section and certain deductions provided 
for in subparagraph (c)(2) of this section. Provided, 
that in order to qualify to operate under this paragraph 
(f), such broker or dealer shall at all times maintain net 
capital equal to the greater of $100,000 (until January 
1, 1977, $25,000 in the case of a broker or dealer 
effecting transactions solely in municipal securities) or 
4 percent of aggregate debit items computed in accor- 
dance with the Formula for Determination of Reserve 
Requirements for Brokers and Dealers (Exhibit A to 
Rule 15c3-3, 17 CFR 240.15c3-3a) and shall notify, 
the Examining Authority for such broker or dealer and 
the Regional Office of the Commission in which the 
broker or dealer has its principa! place of business, in 
writing of its election to operate under this provision. 
Once a broker or dealer has determined to operate 
pursuant to the provisions of this paragraph (f), he 
shall continue to do so unless a change in such elec- 
tion is approved upon application to the Commission. 








The text of Rule 15c3-i(f)(1)(ii) is as follows (new matter 
underscored; deletions |bracketed]) 


(ii) In the case of a municipal securities broker, as 
defined in section 3(a)(31) of the Securities Exchange 
Act of 1934, who is not exempt from the provisions of 
17 CFR 240.15c3-3 under the Securities Exchange 
Act of 1934 pursuant to subparagraph (k)(1) or 
(k)(2)(i), and who effects transactions only on a pay- 
ment versus delivery basis with other brokers or 
dealers or municipal securities brokers or municipal 
securities dealers, and who does not hold funds or 
securities for, or owe money to, customers and does 
not otherwise carry accounts of, or for, customers, in 
order to qualify to operate under this paragraph (f) 
such municipal securities broker shall at all time, until 
[June] January 1, 197[6] 7, maintain net capital equal 
to the greater of $25,000 or 4 percent of aggregate 
debit items computed in accordance with Exhibit A to 
Rule 15c3-3, 17 CFR 240.15c3-3a. Provided, that in 
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order to qualify to operate under this paragraph (f), 
such municipal securities broker shall notify the Ex- 
amining Authority for such broker or dealer and the 
Regional Office of the Commission in which the broker 
or dealer has its principal place of business, in writing, 
of its election to operate under this provision. Once a 
municipal securities broker has determined to operate 
pursuant to this subparagraph (f), he shall continue to 
do so unless a change in such election is approved 
upon application to the Commission. 


Public Procedure 


In Release No. 11854, the Commission established a public 
comment period beginning November 20, 1975, and expir- 
ing February 29, 1976, concerning the appropriate capital 
requirements for brokers and dealers effecting transactions 
in municipal securities, and indicated its intention to adopt 
amendments to Rule 15c3-1 succeeding the temporary 
amendments adopted therein, which were to expire on June 
1, 1976. The amendments to Rule 15c3-1 adopted herein 
are framed in light of considerations disclosed in the public's 
response to this invitation. The Commission finds, pursuant 
to 5 U.S.C. § 553(b)(3)(B) (1970), that further notice and 
public procedure respecting these amendments to Rule 
15c3-1 is impracticable and unnecessary in the public in- 
terest. The Commission finds that the amendments to Rule 
15c3-1 adopted herein relieve regulatory restrictions within 
the meaning of 5 U.S.C. § 553(d)(1) (1970), and, pursuant 
to 5 U.S.C. § 553(d)(3) (1970), finds further that it is 
necessary that these amendments become effective on June 
1, 1976, less than 30 days from the publication thereof, in 
order to preserve continuity with the temporary 
amendments adopted in Release No. 11854, which 
otherwise expire on that date. 


Statutory Basis and Competitive Considerations 


The amendments to Rule 15c3-1 set forth in this release are 
adopted pursuant to the Securities Exchange Act of 1934, 
and particularly sections 15(c)(3) and 23(a) thereof. The 
Commission has determined that these amendments and 
temporary amendments impose no burden on competition 
not necessary or appropriate in furtherance of the purposes 
of the Act, and that the amendments and temporary 
amendments are necessary and appropriate to implement 
the provisions of the Act, and particularly the Commission's 
mandate under section 15(c)(3) thereof to establish 
minimum financial responsibility requirements for all brokers 
and dealers. 


Solicitation of Public Comment 


The Commission invites the views of all interested members 
of the public concerning the amendments to Rule 15c3-1 
adopted herein, expressed in writing prior to their effective 
date, and thereafter, until July 31, 1976, in order to assist 
the Commission in the implementation of this phase of its 
program for the net capital regulation of brokers and dealers 
effecting transactions in municipal securities. 


Moreover, the Commission again solicits the views of all in- 
terested members of the public, including the Board, concer- 
ning appropriate net capital requirements for brokers and 
dealers effecting transactions in municipal securities. In par- 
ticular, the Commission invites public comment addressed 
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to the following questions: 


1. On the basis of impact studies and other ap- 
propriate statistical compilations, what undue concen- 
tration criteria should be established for municipal 
securities; in particular, what position value and time- 
in-inventory parameters evidence undue concentration 
in municipal securities& 


2. With reference to the contours of a “ready market”’ 
for municipal securities, do there exist or can there be 
evolved uniform criteria for determining whether a bid 
for a given municipal security is at a level consistent 
with a municipal security of comparable quality, 
maturity and interest rate& In light of impact data and 
other appropriate statistical compilations, are there 
other possible definitions of a ready market for 
municipal securities which would be more ap- 
propriate& 


3. On the basis of impact studies, trial capital com- 
putations, and other appropriate statistical com- 
pilations, is it appropriate for brokers and dealers 
effecting transactions solely in municipal securities to 
operate under Rule 15c3-1(f)(1)(i) and (ii), as amend- 
ed herein, rather than under the Al concept assuming 
the expiration of the temporary amendment to Rule 
15c3-1(c)(1)(i)& 


4. On the basis of impact studies, trial capital com- 
putations and other appropriate statistical com- 
pilations, is it necessary to adjust the treatment of cer- 
tain items under the alternative net capital require- 
ment to reflect essential differences between the 
clearance and settlement mechanisms for corporate 
securities and their counterparts in the municipal 
securities industry& What would be the effect of 
modifications suggested in response to this question 
upon minimum net capital requirements for brokers 
and dealers effecting transactions solely in municipal 
securities, computed under the alternative as amend- 
ed herein& 


Interested persons are invited to submit their views to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, D. C. 
20549, no later than July 31, 1976. Reference should be 
made to File No. S7-603 All comments received will be 
available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12483/May 26, 1976 


PROPOSAL TO ADOPT SECURITIES EXCHANGE ACT 
RULE 19g2-1 TO RELIEVE NATIONAL SECURITIES 


EXCHANGES AND REGISTERED SECURITIES 
ASSOCIATIONS FROM CERTAIN OBLIGATIONS TO 
ENFORCE COMPLIANCE WITH THE ACT AND THE RULES 
AND REGULATIONS THEREUNDER. 


(File No. S7-634) 


The Securities and Exchange Commission today released for 
public comment proposed Securities Exchange Act Rule 
19g2-1 to provide a format for developing guidelines as to 
the extent to which a national securities exchange or 
registered securities association should be obligated, by the 
Securities Exchange Act of 1934 (the “Act’), to ‘‘enforce 
compliance” (within the meaning of Section 19(g)) with the 
Act and the rules thereunder by members and persons 
associated with members. Rule 19g2-1 would specify the 
types of enforcement action from which exchanges and 
associations would be relieved, and, if adopted, would be 
adopted pursuant to the Act and particularly Sections 3, 6, 
15A, 19 and 23 thereunder. 


Background 


The Securities Acts Amendments of 1975 (the “1975 
Amendments’)' amended the Act of adding Section 19(g), 
which requires every self-regulatory organization to comply 
with the Act, the rules and regulations thereunder and its 
own rules and, absent reasonable justification or excuse, to 
enforce compliance by its members and persons associated 
with its members.? By rule, the Commission may, however, 
relieve and self-regulatory organization of its enforcement 
responsibilities with respect to specified provisions of the 
Act or the rules thereunder as to members or classes of per- 
sons associated with a member of any such self-regulatory 
organization. 


The requirement that exchanges and associations enforce 
the Act and the rules thereunder with respect to their 
members is in substance a restatement of an obligation im- 
posed on exchanges since 1934. Originally, Section 6 of the 
Act required a national securities exchange to agree ‘‘to en- 
force so far as is within its powers compliance by its 
members, with .. .[the Act] ... and any rule or regulation . .. 
thereunder.” The effect of that provision has been 
characterized as follows: 


There can be no doubt that 86(b) places a duty upon 
the Stock Exchange to enforce the rules and 
regulations prescribed by that section. Any other con- 
struction would render the provision meaningless .... 
If all that 86(b) meant was that every exchange should 
pass token regulations, incapable of enforcement ex- 
cept at the wish of the exchange itself, there would 
have been no purpose for its inclusion in the Act. Sec- 
tions 6(b) and (d) were surely intended to be read 
together and the latter makes it clear that the purpose 
of the requirements of the former is “‘to insure fair 
dealing and to protect investors.”’ This can be realized 
only if §6(b) is construed as imposing the twofold duty 
upon an exchange of enacting certain rules and 
regulations and of seeing that they are enforced.‘ 


Changes in circumstances since 1934 as well as the redraft- 
ing of large parts of the Act by the 1975 Amendments 
could, however, be interpreted to make more extensive the 
scope of enforcement responsibilities of self-regulatory 
organizations now embodied in Section 19(g) of the Act. For 
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example, securities issued by exchange members or their 
holding companies are now frequently registered under Sec- 
tion 12 of the Act. Consequently, such members or their 
holding companies are required to comply with the reporting 
requirements under Section 13, the regulations under Sec- 
tion 14 with respect to preparation of proxy and information 
statements by issuers and the insider trading provisions of 
Section 16.5 The 1975 Amendments also revised various 
definitions, including the definition of a ““member,’® and 
defined for the first time an “associated person of a 
member” when used with respect to a national securities ex- 
change or registered securities association, to mean 


any partner, officer, director, or branch manager of 
such member (or any person occupying a similar 
status or performing similar functions), any person 
directly or indirectly controlling, controlled by, or under 
common control with such member, or any employee 
of such member.’ 


In commenting on S.249 (the Senate bill which became the 
1975 Amendments), self-regulatory organizations ex- 
pressed concern that S.249 would impose “unrealistic and 
impractical’’® enforcement obligations on an exchange. 


For example, in commenting on the definition of the term 
“person associated with a member,”’ the New York Stock 
Exchange, Inc. (the NYSE”) stated, “It is unrealistic and im- 
practical for the Bill to impose obligations on an exchange to 
enforce compliance with the Act, etc. by the corporate 
parent of an exchange member and by the other subsidiaries 
of such parent, each of which entities may be far removed 
from the securities business."’® The NYSE also referred to the 
bill's enforcement obligation as an “impossible burden’ and 
recommended that the enforcement duty be modified by the 
words “so far as within its power.’’'° 


During the legislative process of restating the self-regulatory 
organizations’ duty to enforce compliance with the Act, 
Congress agreed that further refinement by Commission 
rulemaking would be required to relieve self-regulatory 
organizations of unnecessary or inappropriate enforcement 
burdens. The Senate Committee on Banking, Housing and 
Urban Affairs noted: 


The Committee recognizes, however, that the affir- 
mative duty to enforce compliance imposed by this 
subsection may not be appropriate in some cir- 
cumstances. Therefore, although the obligation of a 
self-regulatory organization would be expressed as an 
affirmative duty, the Commission would be given the 
authority to relieve any self-regulatory organization of 
the responsibility to enforce compliance with specified 
provisions of the Exchange Act, the rules thereunder, 
or its own rules, by any member or participant or per- 
son associated with a member. It is expected that the 
Commission will use this authority, for example, to 
limit in a manner consistent with the purposes of the 
Exchange Act, a self-regulatory organization's respon- 
sibilities with respect to corporate parents of members 
or participants."' 


Congress also sought to avoid the possibility that an ex- 
change or association might be thought to be an insurer of 
the lawful conduct of its members or their associated per- 
sons. The Senate Report on §$.249 states: ‘‘Such 


732/SEC DOCKET 


organizations should never be placed in the position of being 
insurers of their members’ compliance. They do, however, 
have an obligation to enforce applicable provisions of the Ex- 
change Act and their own rules which they should not be 
permitted to avoid except for good cause.’’'? 


In considering the extent of the obligation on exchanges and 
associations stated in Section 19(g), it is also appropriate to 
recognize that the 1975 Amendments amended Section 
6(b) and Section 15A(b) to make clear that the rules of an 
exchange or association may not be designed ‘‘to regulate 
by virtue of any authority conferred by ...[the Act] ... 
matters not related to the purposes of .. .[the Act] ... or the 
administration of” the exchange or association.'® Prior to the 
1975 Amendments, Section 6(c) of the Act had provided 
that nothing in the Act should “be construed to prevent any 
exchange from adopting and enforcing any rule not inconsis- 
tent with’’ the Act and the rules thereunder. The Senate 
Report notes: 


The bill would eliminate present Section 6(c) and the 
open-ended authority it grants to the exchanges, and 
it would limit by Sections 6(b)(5) and 15(A)(b)(6) the 
scope of the self-regulatory organizations’ authority 
over their members to matters related to the purposes 
of the Exchange Act. The growing diversification of 
securities firms into non-securities activities has 
raised, and will continue to raise, significant questions 
about the adequacy of the present regulatory struc- 
ture. However, the diversification of securities firms 
should not automatically extend the jurisdiction of the 
self-regulatory agencies. Until it is specifically 
demonstrated to the Congress that the non-securities 
activities of firms which are members of self- 
regulatory agencies should be limited or regulated in 
the public interest, such firms should be free to under- 
take and pursue these activities in the same manner as 
other business organizations, subject only to those 
regulatory limitations necessary to assure protection 
of public investors and the public interest.'* 


As adopted, however, Section 19(g)(1) appears, subject only 
to the general standard implied by ‘‘reasonable justification 
or excuse,” to provide for virtually open-ended compliance 
responsibility on the part of exchanges and associations for 
their members’ associated persons, including control per- 
sons. Consequently, a literal reading, absent guidance from 
the Commission under Section 19(g)(2), might present 
potential legal questions. 


Response of Self-Regulatory Organizations 


Since enactment of the 1975 Amendments, the self- 
regulatory organizations have adopted varying positions. The 
NASD (which has, since 1964, had regulatory jurisdiction 
over associated persons) has not initiated any new rule 
proposals to regulate associated persons, nor is it apparent 
that specific NASD rule proposals should now be considered 
as necessarily required. Generally speaking, exchanges, 
which as a consequence of the 1975 Amendments did 
become subject to a specific statutory obligation to regulate 
new classes of associated persons, including control per- 
sons, absent reasonable justification or excuse , are still con- 
sidering what action to take. 


The NYSE has, however, proposed various changes to its 
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constitution and rules to reflect its understanding of its en- 
forcement responsibilities as set forth in Section 19(g) of the 
Act. One proposed rule change, intended by the NYSE as a 
“first step’ toward discharging its obligation to enforce com- 
pliance by “persons associated with a member,” would re- 
quire associated persons who are also brokers or dealers to 
agree to abide by the rules of the NYSE and the Act to the 
same extent as an NYSE member.'® A second proposed rule 
change would provide for regulation of certain broker- 
dealers which are not members or member organizations, 
within the meaning of the rules of the NYSE, but which trans- 
act substantial business on the NYSE.'® A third proposed 
rule change would provide for regulation of the activities of 
persons associated with a member who are not broker- 
dealers but who control the member; there would also be a 
parallel change in the NYSE’s definition of control for the 
purpose of determining what persons would be deemed to 
be control persons and thus ‘persons associated with a 
member.’’'? Persons who have commented on the NYSE’s 
proposed rules, including other self-regulatory organizations, 
have, however, raised substantive and technical drafting 
questions."® 


The materials provided by the NYSE pursuant to Rule 19b-4, 
in the case of the first and third of the foregoing proposed 
rule changes, specifically refer to the enforcement duties set 
forth in Section 19(g), and in one instance refer to the “enor- 
mous and unnecessary regulatory burden” that could result 
if the definition of the term “person associated with a 
member’’ were literally interpreted.'® By adopting rules con- 
templating different degrees of NYSE action to enforce com- 
pliance by groups each of which is technically classifiable as 
persons associated with a member (though with quite 
different degrees of involvement in the business of the 
member), the NYSE appears to have been taking initial steps 
to work out an appropriate approach along the lines 
suggested by the Senate Committtee. 


In considering a self-regulatory organization's enforcement 
responsibilities, it does appear to be appropriate to 
recognize, as the NYSE has been generally doing, that 
Congress did not intend that the rules of a self-regulatory 
organization would be applied without exception, or in the 
same fashion, to all classes of persons associated with a 
member. With respect to one type of associated person, 
such as a clerical employee of a member, the role of an ex- 
change or association may be very limited; the NYSE, for ex- 
ample, has adopted a rule requiring reports by members as 
to statutory disqualifications of such employees.”° By con- 
trast, the activities of officers and employees (other than 
clerical employees) of members should continue to be sub- 
ject to a broad regulatory jurisdiction. 


Similarly, it would appear appropriate for an exchange to 
forego any regular reporting or inspection procedures with 
respect to persons which, though not in the securities 
business, are controlled by or under common control with a 
member. For control persons not active in the securities 
business of the member, on the other hand, certain 
provisions of the Act, such as Section 11, may suggest to 
exchanges the possible appropriateness of routine verifica- 
tion procedures; such procedures, if any, would, none- 
theless, have to be carefully designed and carried out in a 
manner so as to minimize inappropriate interference in the 
affairs of control persons and the consequent imposition of 
unnecessary or inappropriate burdens on competition.?' Ac- 


cordingly, some exchanges may choose, because of those 
countervailing concerns, to forego inspection procedures en- 
tirely with respect to such control persons and determine in- 
stead to rely, if necessary, on the bringing of disciplinary 
proceedings in the case of known violations. Such an en- 
forcement policy would be consistent, for example, with ac- 
tion now taken by exchanges to enforce prohibitions on 
short sales where inspection procedures (as opposed to in- 
vestigation of specific situations) have proved to be burden- 
some. 


Differential regulation for different classes of associated per- 
sons in effect recognizes that the phrase “enforces com- 
pliance” covers a number of different types of self-regulatory 
action: legislating new rules, examining qualifications, con- 
ducting inspections and, where appropriate, bringing dis- 
ciplinary proceedings or limiting or conditioning 
membership. With respect to ensuring the financial respon- 
sibility of their members, exchanges and associations may 
fairly be expected to have comprehensive and coordinated 
inspection programs to monitor compliance with the net 
capital and customer protection rules. Violations of those 
rules, which can lead directly to losses by customers, can be 
reduced or eliminated by effective inspection and reporting 
measures without imposing unnecessary or inappropriate 
burdens on members. On the other hand, it is less likely that 
inspection programs will eliminate or reduce violations of 
anti-fraud rules which occur by reason of misuse of material 
inside information. In that type of anti-fraud area, exchanges 
and associations may be more effective in enforcing com- 
pliance by conducting education programs, backed up by 
comprehensive examination procedures to ensure that 
securities industry personnel are aware of their respon- 
sibilities, and by coupling such programs with effective sur- 
veillance of actual trading patterns. 


Any regulatory system imposes burdens on competition, 
and, under the Act, those burdens must be carefully 
measured in relation to the purposes of the Act. Where a 
particular regulatory burden cannot be justified as necessary 
or appropriate in furtherance of the purposes of the Act, it 
may not be imposed or, if it is already in place, it should 
promptly be removed. In the context of self-regulation, it 
becomes particularly important that the Commission and 
self-regulatory organizations be sensitive to burdens on 
competition. Self-regulatory organizations have quasi- 
governmental powers to regulate securities markets and 
their members, subject to the comprehensive oversight 
jurisdiction of the Commission. To the extent the system of 
self-regulation functions effectively, the role of the Federal 
government can be reduced, and industry expertise can be 
brought to bear to solve regulatory problems. But self- 
regulatory organizations are, as voluntary membership 
organizations, composed of various, and sometimes 
restricted, segments of the Securities industry; there is 
always the risk that their membership policies, enforcement 
techniques, or other practices may be bent to anti- 
competitive ends, or may be construed, by those not 
thoroughly familiar with the operation of the delicate 
mechanisms which constitute the securities markets, as be- 
ing manipulated to reach anti-competitive results. Conse- 
quently, in addition to relieving exchanges and associations 
of any overly broad responsibilities for associated persons, 
the Commission can, by using its authority under Section 
19(g), remove certain types of enforcement obligations in 
areas which would raise sensitive competitive questions if 
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surveillance activities were carried on by self-regulatory 
organizations. 


In light of the various responses to the restatement in Sec- 
tion 19(g) of the responsibilities of exchanges and 
associations, the new definitions in the Act, and the other 
considerations discussed above, the Commission is 
publishing for comment proposed Rule 19g2-1. Rule 19g2- 
1 reflects preliminary views and thinking as to the proper 
scope of the enforcement responsibilities of an exchange or 
association. It would recognize that exchanges and 
associations need not have any special concern with com- 
pliance by members and their associated persons with the 
disclosure and proxy requirements of the Act. It would not 
change obligations of an exchange or association to bring 
disciplinary proceedings, or proceedings to limit or condition 
membership; nor would it limit investigatory procedures to 
be employed in the case of suspected violations. It would, 
however, indicate that exchanges and associations are not 
expected by the Commission to examine the qualifications 
of, or require reports from, persons associated with a 
member who are not engaged in the securities business.” 
The Commission requests the submission of views by in- 
terested persons particularly as to: (1) the need for a Com- 
mission rule under Section 19(g)(2); (2) whether the proper 
scope of the enforcement responsibilities of exchanges or 
associations can or should be determined on a case-by-case 
basis; and (3) what additional points if any should be 
covered in any rule. 


The text of proposed Rule 19g2-1 is a follows: 


Rule 19g2-1 Enforcement of Compliance by Ex- 
changes and Associations with the Act and Rules and 


tions) or employee of a member or of a person who 
proposes to become a member: provided, however, 
that partners and officers (and persons occupying 
similar status or performing similar functions) and em- 
ployees of a registered broker or dealer which con- 
trols, is controlled by, or is under common control 
with, the member shall be securities persons of the 
member if they effect, directly or indirectly, trans- 
actions in securities through the member by use of 
facilities maintained or supervised by such exchange 
or association; and 


(2) “control” means the power to direct or cause the 
direction of the management or policies of a company 
whether through ownership of securities, by contract 
or otherwise; provided, however, that 


(A) any person who, directly or indirectly, (i) has the 
right to vote 25 percent or more of the voting 
securities, (ii) is entitled to receive 25 percent or more 
of the net profits, or (iii) is a partner, director, or prin- 
cipal officer (or person occupying a similar status or 
performing similar functions), of a company shall be 
presumed to be a person who controls such company; 


(B) any person not covered by clause (A) shall be 
presumed not to be a person who controls such com- 
pany; and 


(C) any presumption may be rebutted on an ap- 
propriate showing. 


Regulations Thereunder. 


(a) In enforcing compliance, within the meaning of 
Section 19(g) of the Act, with the Act and the rules 
and regulations thereunder by its members and per- 
sons associated with its members, and exchange or 
association is not required 


(1) to take any action with respect to Sections 12, 13, 
14 (other than Section 14(b)), 15(d) and 16 and the 
rules thereunder except to the extent of any action 
normally taken with respect to an issuer of securities 
which is not a member or a person associated with a 
member; 


(2) to take any other action with respect to persons 
associated with a member, other than securities per- 
sons or persons who control or propose to control a 
member; and 


(3) to conduct examinations as to qualifications of, 
require filing of periodic reports by, or conduct regular 
inspections (including examinations of books and 
records) of, persons associated with a member, other 
than securities persons whose functions are not solely 
clerical or ministerial. 


(b) For the purpose of this rule: 
(1)a “securities person’ is a person who is or 


proposes to become a partner or officer (or person oc- 
cupying a similar status or performing similar func- 
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All interested persons are invited to submit written views 
and comments on proposed Rule 19g2-1 to George A. Fitz- 
simmons, Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549, on or before August 1, 1976. 
Reference should be made to File No. S7-634. All sub- 
missions will be made available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Pub. L. No. 94-29 (June 4, 1975). 


? This enforcement obligation is subject to the provisions of 
Section 17(d) of the Act and to the Commission's exemptive 
authority under Section 19(g)(2). 


3 See Section 6, prior to the 1975 Amendments, 48 Stat. 
885 (1934). Provisions of Section 15A had the effect of im- 
posing substantially the same requirement upon national 
securities associations. For example, prior to the 1975 
Amendments, Section 15A(b) required an association to be 
sO organized to carry out the provisions of that section and 
to have rules designed to prevent fraudulent and 
manipulative acts and practices, to promote just and 
equitable principles of trade and in general to protect in- 
vestors and the public interest. Section 15A(1) authorized 
the Commission to suspend or revoke the registration of an 
association if the association was found to have violated the 
Act or the rules thereunder or to have failed to enforce com- 
pliance with its own rules. 52 Stat. 1070 (1938). 
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4 Baird v. Franklin, 141 F. 2d 238, 244 (2d Cir. 1944), cert. 
denied, 323 U.S. 737 (1944): see also Butterman v. 
Walston & Co. Inc., 387 F. 2d 822 (7th Cir. 1967), cert. 
denied, 391 U.S. 91 (1968); Hochfelder v. Midwest Stock 
Exchange, 503 F. 2d 364 (7th Cir. 1974); Hughes v. 
Dempsey-Tegeler & Co., Inc., CCH Fed. Sec. L. Rep. 95,513 
(9th Cir. 1976). 


5 Section 16(a) requires the filing of reports with exchanges. 
Exchange policies regarding the availability of such records 
are not considered, in this context, to be steps taken to en- 
force compliance. 


® Section 3(a)(3)(A) now defines the term “member” when 
used with respect to an exchange to mean: 


(i) any natural person permitted to effect transactions 
on the floor of the exchange without the services of 
another person acting as broker, (ii) any registered 
broker or dealer with which such a natural person is 
associated, (iii) any registered broker dealer permitted 
to designate as a representative such a natural person, 
and (iv) any other registered broker or dealer which 
agrees to be regulated by such exchange and with 
respect to which the exchange undertakes to enforce 
compliance with the provisions of this title, the rules 
and regulations thereunder, and its own rules.” 


The term “member” when used with respect to a national 
securities association was not defined by the Act prior to the 
1975 Amendments but is now defined by Section 3(a)(3)(B) 
to mean ‘‘any broker or dealer who agrees to be regulated by 
such association and with respect to whom the association 
undertakes to enforce compliance with the provisions” of 
the Act, the rules thereunder and its own rules. 


Previously, the term ‘“member” when used with respect to 
an exchange included (1) persons permitted either (i) to 
effect transactions on the exchange without the services of 
another person acting as broker or (ii) to make use of the ex- 
change’s facilities without having to pay the full commission 
charge applicable to the general public, and (2) “any firm 
transacting a business as broker or dealer of which a 
member is a partner and any partner of any such firm.” 


7 Section 3(a)(21). 


8 Securities Acts Amendments of 1975, Hearings before the 
Senate Subcommittee on Securities of the Committee on 
Banking, Housing, and Urban Affairs on S. 249, 94th Cong., 
1st Sess. 401 (1975). 


9/d. at 413. 
'0 Id. 


"' Securities Acts Amendments of 1975, Report of the 
Senate Comm. on Banking, Housing and Urban Affairs to 
Accompany S. 249 (the ‘Senate Report’), S. Rep. No. 75, 
94th Cong., 1st Sess. 133 (1975). 


'2 See Senate Report at 34, see also Securities Reform Act 
of 1975 Report of the House Comm. on Interstate and 
Foreign Commerce to Accompany H. R. 4171,H.R. Rep. No 
123, 94th Cong., 1st Sess. 68 (1975). 


'3 Sections 6(b)(5) and 15A(b)(6). 


' Senate Report at 28. 


'S See File No. SR-NYSE-75-13 and Securities Exchange 
Act Release No. 11873 (Nov. 26, 1975). Refinements to the 
initial proposal are being considered by the NYSE staff. See 
letter dated April 30, 1976, from James F. Swartz, Jr., of the 
NYSE. 


"6 See File No. SR-NYSE-75-15 and Securities Exchange 
Act Release No. 11866 (Nov. 25, 1975). Such brokers or 
dealers might, as a consequence of the proposed rule, 
become statutory members of the NYSE. See Section 
3(a)(3)(A)(iv) of the Act. 


'? See File No. SR-NYSE-76-3 and Securities Exchange Act 
Release No. 12034 (Jan. 22, 1976). 


'8 See comment letters generally in files referred to above. 
'® See File No. SR-NYSE-76-3. 


20 See NYSE Rule 345 and File No. SR-NYSE-75-9. NYSE 
Rule 345 provides, among other things, for registration by 
the NYSE of persons performing the duties of a “registered 
representative.” In view of the provisions of the 1975 
Amendments requiring self-regulatory organizations to en- 
force compliance with the Act, the NYSE has amended Rule 
345 to prohibit a member from employing any person, in- 
cluding a clerical employee, if the member knows or in the 
exercise of reasonable care should know that such person is 
subject to a statutory disqualification under the Act. (See 
Securities Exchange Act Release No. 12024 (Jan. 16, 
1976)). 


2" Section 6(c)(3)(C) of the Act provides that an exchange 
may require a person associated with a member to permit 
examination of its books and records. As the Commission 
pointed out in its release concerning exchange rules on 
membership and association, the drafting of that Section 
allows development of flexible procedures, under ap- 
propriate circumstances, for examination of associated per- 
sons by a reputable third party. See Securities Exchange Act 
Release No. 12157 (Mar. 2, 1976). 


22 A separate question is presented where members deal in 
their own securities or securities issued by their associated 
persons. See, e.g., Securities Exchange Act Rules 15b10-8 
and -9 and Schedule E to the By-laws of the National 
Association of Securities Dealers, Inc. 
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Admin. Proc. File No. 3-4791 

In the Matter of the Application of 
WHEATON D. BLANCHARD 
900 Thomas Street 


Seattle, Washington 
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For Review of Disciplinary Action Taken by the NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. 


OPINION AND ORDER DISMISSING REVIEW 
PROCEEDINGS 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Where executive vice-president of member of registered 
securities association admittedly converted to his own use 
customers’ funds remitted for the purchase of securities, but 
argues that his misdeeds were inadvertent, he/d, no showing 
made to warrant leniency, and review proceedings dis- 
missed. 


APPEARANCES: 


Robert St. Louis, of Aiken, St. Louis & Siljeg, for Wheaton D. 
Blanchard. 


Lloyd J. Derrickson and Peter J. Chepucavage, for the 
National Association of Securities Dealers, Inc. 


Wheaton D. Blanchard, who was executive vice-president 
and a principal stockholder of a member of the National 
Association of Securities Dealers, Inc. (“NASD"’), seeks 
review of disciplinary action taken against him by the NASD. 
The NASD censured Blanchard, fined him $5,000, and 
barred him from association with any member in any capaci- 
ty. 


The NASD found that Blanchard converted to his own use 
some $5,838 remitted by two customers for the purchase of 
securities, and thereby violated Article III, Sections 1 and 
19(a) of its Rules of Fair Practice.' Blanchard admits the 
misconduct found by the NASD. But he asserts that it was 
inadvertent, and stresses that he ultimately made restitution 
to the customers. 


We see no basis for leniency. This was no mere technical 
conversion. Not only did Blanchard deposit customers’ funds 
in his unrestricted bank account, but he actually used them 
for personal expenses. Such misconduct is extremely serious 
and patently antithetical to the “high standards of commer- 
cial honor and just and equitable principles of trade” that the 
NASD ‘seeks to promote. Hence we cannot find the sanc- 
tions imposed excessive or oppressive. 


Accordingly, IT |S ORDERED that these proceedings be, and 
they hereby are, dismissed. 


By the Commission (Commissioners LOOMIS, EVANS and 
POLLACK); Chairman HILLS not participating. 


George A. Fitzsimmons 
Secretary 





‘Section 1 requires the observance of high standards of 
commercial honor and just and equitable principles of trade. 
And Section 19(a) prohibits the improper use of customers’ 
funds. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12485/May 26, 1976 


Admin. Proc. File No. 3-4334 
In the Matter of 


JOSEPH ELKIND 
43 Osborne Avenue 
Mount Sinai, New York 


FINDINGS, OPINION AND ORDER IMPOSING REMEDIAL 
SANCTION 


BROKER-DEALER PROCEEDINGS 

Grounds for Remedial Sanction 

Fraud in Offer and Sale of Securities 

Excessive Mark-Ups 

Improper Extension of Credit 

Failure to Comply with Recordkeeping Requirements 


Where president of broker-dealer firm was held responsible 
for fraudulent sales of securities since he knew that his firm 
was selling large quantities of stock in an obscure company 
but made no effort to determine if a reasonable basis existed 
for the sales campaign, and was also responsible for ex- 
cessive mark-ups and violations of credit extension and 
recordkeeping provisions, he/d, president suspended from 
any association with a broker-dealer for 30 days, and barred 
thereafter from any such association in a proprietary or 
supervisory capacity. 


APPEARANCES: 
Irwin S. Lampert, for Joseph Elkind. 


William D. Moran, Franklin D. Ormsten, Charles 8B. 
Pearlman, and Joe/ S. Forman, of the New York Regional Of- 
fice of the Commission, for the Division of Enforcement. 


Joseph Elkind was president of Hale Securities Corp., a 
small broker-dealer firm.' The administrative law judge 
found him responsible for fraudulent representations by 
salesmen in a branch office, unfair mark-ups, and violations 
of Regulation T and recordkeeping provisions. From those 
determinations, and from the sanction which was imposed, 
Elkind appeals. 


The facts found by the administrative law judge with respect 
to the firm’s fraudulent sales of stock are undisputed. From 
January 15 through March 5, 1973, branch office salesmen 
engaged in a boiler-room sales campaign in which more 
than 26,000 shares of common stock of Proof Lock Inter- 
national, Inc. were sold to the public. Customers were told 
that Proof Lock would have a contract to sell its locks to 
Russia; that the company was negotiating with the 
Japanese to produce the lock for Japanese cars; that Proof 
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Lock had a big New York City contract lined up; that the 
price of the company’s stock would double after its immi- 
nent takeover by a large Japanese firm; that the lock was 
being manufactured; and that the company was making 
money. 


None of these statements was true. And investors were not 
told that Proof Lock was in poor financial condition, had lost 
money in both 1971 and 1972, was dependent on sub- 
sidiary office supply companies for most of its income, and 
had sold only 300 locks over a three-year period. As a 
January 1973, when the sales campaign began, the most 
recent Proof Lock financial statement dated from 1970. 


Elkind argues that he cannot be held responsible for the 
fraudulent sales campaign. He points to the law judge’s find- 
ing that he was only a “figurehead” president earning a 
mere $75.00 per week. And he asserts that he himself never 
purchased or sold any Proof Lock stock, and was unaware of 
the fraudulent statements made by the branch office 
salesmen. 


These contentions cannot be accepted. We have consistent- 
ly rejected the notion that the president of a broker-dealer 
firm can be a mere figurehead, able to disclaim responsibility 
for his firm's compliance with regulatory requirements. As 
we recently stated in a similar situation: 


“To acquit [respondent] . in these circumstances 
would encourage ... irresponsibility by those who 
hold themselves out as active operating heads and 
who in the very nature of the corporate setup should 
be primarily responsible.’ 


This does not mean that the president of a broker-dealer firm 
is necessarily chargeable with every infraction that occurs.’ 
But here Elkind knew that his firm was selling large quan- 
tities of stock in an obscure company, a company moreover 
that had no up-to-date financial statements. At the very 
least, he had an obligation to make an adequate investiga- 
tion to determine whether there was any reasonable basis 
for his firm’s enthusiastic sales campaign.‘ This he failed to 
do. 


Under the circumstances, we conclude, as did the ad- 
ministrative law judge, that Elkind willfully violated the an- 
tifraud provisions of Section 17(a) of the Securities Act and 
Section 10(b) of the Securities Exchange Act and Rule 10b- 
5 thereunder. 


The law judge found that the firm charged customers ex- 
cessive mark-ups on sales of Proof Lock stock ranging from 
30% to 116% over its contemporaneous costs. Elkind, who 
served as the firm’s cashier and bookkeeper and checked all 
order tickets, was held responsible for these violations. 


Elkind argues that the mark-ups were erroneously computed 
by comparing the firm's costs with its sales prices. He 
asserts that excessive mark-ups can only be determined by 
examining the prevailing market prices. We agree with the 
latter assertion. But, as we have frequently pointed out, in 
the absence of countervailing evidence a dealer's contem- 
poraneous cost is the best evidence of current market price.® 


Here, however, the administrative law judge failed to con- 


sider countervailing evidence of market price in the record- 
the prices paid by other dealers who made contem- 
poraneous purchases of Proof Lock stock.® But that cir- 
cumstance does not aid Elkind. Taking that evidence into ac- 
count, we have recomputed the mark-ups charged by the 
firm. And they still ranged from 14% to 83% over the inter- 
dealer market price, levels that were clearly excessive.’ 


Thus, we affirm the law judge’s conclusion that Elkind 
willfully violated the above antifraud provisions by reason of 
the excessive mark-ups charged by his firm. 


IV, 


Elkind does not dispute the administrative law judge’s find- 
ings that Hale failed to make and keep current certain books 
and records, and failed promptly to cancel or otherwise li- 
quidate transactions in the special cash accounts of 
customers who did not make full payment within seven 
business days, as required by Regulation T. Nor does Elkind 
disclaim responsibility for these areas of the firm's business. 
He simply argues that in order to find willful violations on his 
part, it must be shown that he was aware of the deficiencies 
in question. 


We disagree. With respect to these violations, it is enough to 
show that they happened and that it was Elkind’s respon- 
sibility to prevent their happening. It is well established that 
a finding of willfulness within the meaning of Section 15(b) 
of the Exchange Act does not require a finding of intention 
to violate the law? 


We find that Elkind willfully aided and abetted violations of 
Section 7(c) of the Exchange Act and Regulation T 
thereunder, and of Section 17(a) of the Exchange Act and 
Rule 17a-3 thereunder. 


V. 


The administrative law judge barred Elkind from association 
with any broker-dealer with the proviso that, after one year, 
he could apply for permission to become so associated in a 
non-proprietary and non-supervisory position under ade- 
quate supervision. Elkind argues that this sanction is too 
severe. He points to lesser sanctions imposed, pursuant to 
offers of settlement, on two of Hale’s salesmen who par- 
ticipated in the fraudulent sales campaign. 


As we have previoulsy pointed out, in settlement cases we 
take into account pragmatic considerations such as the 
avoidance of time-and-manpower-consuming adversary 
proceedings.’ Here, however, the record before us is fully 
developed and establishes the violations we have found. 
Moreover, since Elkind was Hale’s president, whether 
nominal or not, a greater measure of responsibility must be 
assigned to him. 


Nevertheless, we have concluded that a reduction in sanc- 
tion is warranted. The picture that emerges from this record 
is that of a man who willingly let himself be used to further 
the schemes of others. We think it clear that he should not 
be allowed to occupy a proprietary or supervisory position. 
But we see no reason why he should not be permitted to 
continue in the securities business under proper supervision 
after a short suspension. At the oral argument before us, 
Elkind’s present employer assured us that proper supervision 
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would be given. 


Accordingly, IT |S ORDERED that Joseph Elkind be, and he 
hereby is, suspended from any association with a broker or 
dealer for a period of 30 days, and barred thereafter from 
any such association in a proprietary or supervisory capacity. 
The suspension shall be effective at the opening of business 
on June 14, 1976. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not par- 
ticipating. 


George A. Fitzsimmons 
Secretary 





' Hale’s registration was revoked in these proceedings on 
the basis of its default. Securities Exchange Act Release No. 
10922 (July 22, 1974), 4 SEC Docket 624. 


2 William H. Prince, Securities Exchange Act Release No. 
11680 (September 25, 1975), 7 SEC Docket 931, 932. 


>See, e.g., Barraco and Company, 44 S.E.C. 539, 541 
(1971), Weston and Company, Inc., 44 S.E.C. 692, 694-5 
(1971). 


* See Hanly v. S.E.C., 415 F.2d 589, 595-7 (C.A. 2, 1969): 
Richard C. Spangler, Inc., Securities Exchange Act Release 
No. 12104 (February 12, 1976), 8 SEC Docket 1257. 


5 See, e.g., Gateway Stock and Bond, Inc., 43 S.E.C. 191, 
193 (1966), and cases there cited. 


® See Mark E. O'Leary, 43 S.E.C. 842, 848 (1968). 
7 See J. A. Winston & Co., Inc., 42 S.E.C. 62, 69 (1964). 


8 See Haight & Company, Inc., 44 S.E.C. 481, 507 (1971), 
affirmed without opinion (C.A.D.C. June 30, 1971). 


° See, e.g., Tager v. S.E.C., 344 F.2d 5, 8 (C.A. 2, 1965): 
Haight & Company, Inc., supra. 


‘© Samuel H. Sloan, Securities Exchange Act Release No. 
11376 (April 28, 1975), 6 SEC Docket 772, 775 n. 24; 
Haight & Company, Inc., supra, 44 S.E.C. at 512-513. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12486/May 27, 1976 


In the Matter of 

STOCK CLEARING CORPORATION 

55 Water Street 

New York, New York 10004 

(SR-SCC-76-4) 

ORDER APPROVING PROPOSED RULE CHANGE 
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SUBMITTED BY STOCK CLEARING CORPORATION (File 
No. SR-SCC-76-4) 


On April 13, 1976, Stock Clearing Corporation (“SCC”) sub- 
mitted, pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’) and Rule 19b-4 thereunder, a 
proposed rule change amending SCC’s procedures to 
provide a means for the clearance and settlement of odd-lot 
transactions effected on the New York Stock Exchange (the 
Exchange”) subsequent to the Exchange's acquisition of 
the business of Carlisle De Coppet and co. (Carlisle) and 
the commencement of trading in odd-lots by Exchange 
specialists. 


In accordance with section 19(b) of the Act and Rule 19b-4 
thereunder, notice of the proposed rule change was pub- 
lished in the Federal Register (41 F.R. 17827, April 28, 
1976), and the public was invited to submit comments. 
Notice of the filing and an invitation for comments also ap- 
peared in Securities Exchange Release No. 34-12354, 
April 20, 1976. No letters of comment were received. 


The Commission has reviewed the proposed rule change 
contained in File No. SR-SCC-76-4 and finds that it is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to registered clearing 
agencies and, in particular, the requirements of Section 17A 
and the rules and regulations thereunder. Furthermore, since 
the proposed rule change is necessary to provide a means 
for the clearance and settlement of odd-lot transactions sub- 
sequent to the Exchange's acquisition of Carlisle and the 
commencement of trading in odd-lots by Exchange 
specialists, the Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day after the 
date of publication of notice of the filing thereof. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change contained in File 
No. SR-SCC-76-4 be, and hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12487/May 27, 1976 


The Securities and Exchange Commission has issued a 
notice giving interested persons until June 14, 1976 to re- 
quest a hearing on an application by Hotel Taft Associates 
(“Applicant”) pursuant to Section 12(h) of the Securities Ex- 
change Act of 1934 for an order exempting Applicant from 
filing reports on Forms 10-Q and 10-K as required by Sec- 
tion 13 of that Act. Applicant has indicated that it has no in- 
come to defray the expenses of preparing such reports. 











¢@ 


‘@ 


a@ 


1@ 





@ 





e@ 
.@ 
n@ 
,@ 


‘@ 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12488/May 27, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY THE 
PACIFIC SECURITIES DEPOSITORY TRUST COMPANY 
(File No. SR-PSD-76-1) 


The Pacific Securities Depository Trust Company (“PSD”) 
submitted, on May 20, 1976 a proposed rule change pur- 
suant to Rule 19b-4 under the Act, regarding the establish- 
ment of and procedures for a Transfer Agent Custodian 
(“TAC”) program with various banks and corporations. 
Under the proposed plan, TAC participants would act as 
transfer agent and custodian of shares for securities issues 
registered in PSD’s nominee account. 


Publication of the submission is expected to be made in the 
Federal Register during the week of May 31, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty- 
one days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-PSD-76-1. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspec- 
tion at the Securities and Exchange Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, D.C. 
Copies of the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19541/May 21, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5711/May 21, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19542/May 21, 1976 


In the Matter of 


NATIONAL PROPANE CORPORATION 
6917 Collins Avenue 
Miami Beach, Florida 33141 


(31-648) 
(70-5855) 


NOTICE OF APPLICATION FOR APPROVAL OF PRIOR 
ACQUISITION OF ALL OUTSTANDING SECURITIES OF 
GAS UTILITY COMPANY; REQUEST FOR EXEMPTION 
UNDER SECTION 3(a)(3) 


NOTICE IS HEREBY GIVEN that National Propane Company 
(‘National’), a holding company, has filed an application 
with this Commission pursuant to Sections 9(a)(2) and 10 of 
the Public Utility Holding Company Act of 1935 (‘Act’) 
regarding the acquisition of all of the stock of Athol Gas 
Company (“Athol”), coupled with an application for an ex- 
emption under Section 3(a)(3) on behalf of itself and every 
subsidiary company as such. All interested persons are 
referred to the application, which is summarized below, for a 
complete statement of the proposals. 


National, a Delaware corporation, has 50 subsidiaries 
through which it distributes and sells liquified petroleum gas 
(propane and butane) for household, farm, commercial and 
industrial uses. National maintains bulk storage centers and 
depots from which company-owned or dealer routes radiate 
and conducts its business in seven marketing divisions 
throughout the United States. The company also sells 
household appliances and farm equipment. In 1958, it ac- 
quired all the securities of a gas utility company, Ware Gas 
Company of Ware, Massachusetts, and applied for and was 
granted an exemption under Section 3({a)(3) of the Act 
(HCAR No. 13820, September 5, 1958). In 1964, National 
incorporated Athol to purchase the gas utility assets of 
another Massachusetts utility company, Midstate Gas Com- 
pany (‘Midstate’’). 


National states that the net asset value of Midstate at the 
time of purchase was $115,124. National further states that 
all of Midstate’s real and personal property had a net book 
value of $112,500 and that the inventory had a book value 
of $2,624. National paid $30,000 in cash to Athol for 
Athol’s capital stock, and in addition, National and its af- 
filiates loaned to Athol $95,000. Athol paid $117,181.12 in 
cash for the assets of Midstate. This purchase price reflects 
an adjustment for the assumption of certain liabilities of 
Midstate. Athol as successor to the business of Midstate 
was and is engaged in the distribution and sale of propane 
gas through mains in the Town of Athol, Massachusetts. 
National states the following figures summarize the financial 
status of itself and its subsidiaries for the fiscal years 1974 
and 1975. 


National states that, due to inadvertance on its part, it did 
not seek Commission approval pursuant to Section 10 of the 
Act for the acquisition of the stock of Athol in 1964. The 
Massachusetts Department of Public Utilities held the trans- 
action to be consistent with the interests of the consumers 
in the service area involved, since the transaction enabled 
Athol to acquire propane directly from National at a cost 
lower than that at which Midstate could acquire propane. 
Accordingly, the Massachusetts Department of Public 
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National Consolidated Ware Atho! 

1974 1975 1974 1975 1974 1975 
Sales $ 50,048,539 $ 58,654,727 $ 132,500 $ 148,320 $ 106,469 $ 113,788 
Net Income 3,913,100 4,211,040 (9,007) (14,043) (7,460) (17,164) 
Total Assets 53,536,817 56,186,000 101,283 91,474 90,623 83,185 


Utilities (DPU #14633) authorized National to purchase all 
the assets of Midstate. National states that as of the date of 
the acquisition by Athol of the assets of Midstate, The Home 
Gas Corporation (‘Home Gas’), which is a subsidiary of 
National, was a party to a purchase and sale agreement and 
a propane supply contract, each dated July 7, 1958, with 
Midstate. National further states that, except for the 
purchase and sale agreement and the supply contract that 
Home Gas had with Midstate, no associate company or af- 
filiate of National or any affiliate of any such associate com- 
pany had any material interest, direct, or indirect, in the 
transaction. 


National requests approval of the acquisition of all outstand- 
ing securities of Athol pursuant to Section 10 of the Act. In 
addition, National asserts that the Commission's 1958 ex- 
emptive order establishes its status as an exempt holding 
company notwithstanding its subsequent acquisition of 
Athol in 1964. It requests that the Commission so find, or, in 
the alternative, that the Commission reconfirm the 1958 ex- 
emption and find that National's reliance on the 1958 ex- 
emption during the period since its acquisition of Athol was 
an act done or omitted in good faith in reliance on the 1958 
order, within the meaning of Section 20(d) of the Act. 


NOTICE IF FURTHER GIVEN that any interested person 
may, not later than June 25, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by the filing which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request should be 
served personally or by mail upon the applicants at the 
above-stated address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the application, as 
filed or as it may be amended, may be granted in the manner 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19543/May 24, 1976 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N. W. 
Atlanta, Georgia 30303 


(70-5864) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AND PREFERRED STOCK AT 
COMPETITIVE BIDDING. 


NOTICE IS HEREBY GIVEN that Georgia Power Company 
(‘Georgia’), an electric utility subsidiary company of The 
Southern Company (‘Southern’), a registered holding com- 
pany, has filed an application with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 (‘Act’), 
designating Section 6(b) of the Act and Rule 50 
promulgated thereunder as applicable to the following 
proposed transactions. All interested persons are referred to 
the application, which is summarized below, for a complete 
statement of the proposed transactions. 


Georgia proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, up 
to $50,000,000 principal amount of its First Mortgage 
Bonds, % Series. The proposed series of bonds will bear a 
maturity date within the range of 5 to 30 years, such maturi- 
ty date will be determined by Georgia after the date of public 
invitation for proposals. The interest rate and the price, ex- 
clusive of accrued interest, to be paid to Georgia (which will 
be not less than 98% nor more than 102-3/4% of the prin- 
cipal amount thereof) will be determined by the competitive 
bidding. The bonds will be issued under an indenture, dated 
as of March 1, 1941, between Georgia and Chemical Bank, 
as Trustee, as heretofore supplemented and as to be further 
supplemented by a Supplemental Indenture to be dated as 
of July 1, 1976, which includes a prohibition until July 1, 
1981, against refunding the bonds with or in anticipation of 
the proceeds from borrowings at a lower effective interest 
cost. Georgia further states it may request, by amendment, 
the sale of its bonds be excepted from the competitive bid- 
ding requirements of Rule 50. 


Georgia further proposes to issue up to 2,000,000 shares of 
Class A Preferred Stock and to sell, at competitive bidding 
such securities for the best price obtainable but for a price to 
Georgia of not less than $25 per share nor more than 
$25.50 per share, which shall also be the public offering 
price of such shares. In addition, Georgia proposes to pay 
the purchasers of the preferred stock compensation for their 
services in purchasing and making a public offering of such 
shares. The terms of the Class A Preferred Stock will be es- 
tablished by amendment to the Charter of Georgia which 
will include a prohibition against redeeming said stock prior 
to July 1, 1981, if such redemption is for the purpose or in 
anticipation of refunding the stock with funds obtained at a 





a 
¢@ 


.@ 


a@ 


1@ 





1e 


® 








¢@ 


.@ 
“@ 
1@ 


i) 


@ 


lower cost of money. Georgia also proposes to make provi- 
sion for a cumulative sinking fund for the benefit of the Class 
A Preferred Stock which would retire not more than 5% an- 
nually of the number of shares initially issued, commencing 
five years after the sale, with the noncumulative option on 
any sinking fund date, commencing five years or later after 
the sale, of redeeming an additional like number of shares. 
Georgia further states that it may request by amendment 
that the sale of preferred stock be excepted from the com- 
petitive bidding requirements of Rule 50. 


Georgia will apply the proceeds from the sale of the bonds 
and preferred stock, together with (1) cash contributions to 
capital of $50,900,000 by Southern during 1976 (File No. 
70-5797), (2) the proceeds from the sales of certain proper- 
ties to Oglethorpe Electric Membership Corporation and 
others, (3) funds provided through the issuance of tax- 
exempt revenue bonds by public authorities for construction 
of certain pollution control facilities, (4) any excess cash on 
hand to finance in part its 1976 construction program 
(estimated at $409,509,000) and to pay notes payable in- 
curred for construction purposes. Georgia estimates that it 
will not be necessary to sell any additional securities in 
1976 for construction purposes except for the issuance and 
sale of short-term notes to banks. Georgia estimates that no 
notes payable will be outstanding at December 31, 1976. 


It is stated that Georgia Public Service Commission has 
jurisdiction over the proposed issuance and sale of the 
bonds and preferred stock by Georgia. It is further stated 
that no other State commission and no Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. A statement of the fees and ex- 
penses to be incurred in connection with the transactions 
will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 17, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application as filed or as it may be amended, may be granted 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19544/May 26, 1976 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


(70-5831) 


ORDER AUTHORIZING ISSUE AND SALE OF PREFERRED 
STOCK IN NEGOTIATED UNDERWRITING; RELEASE OF 
JURISDICTION 


National Fuel Gas Company (‘National’), a registered 
holding company, has filed an amendment to its application- 
declaration in this proceeding under the Public Utility 
Holding Company Act of 1935 (“Act”) pursuant to Sections 
6. 7, 9, 10 and 12 and Rules 42, 43, 45 and 50 
promulgated thereunder regarding the following proposed 
transaction. 


By order dated May 10, 1976, (HCAR No. 19521), National 
was authorized to issue and sell up to 1,200,000 shares of 
its cumulative preferred stock, par value $25 per share 
(“Preferred Stock’). National was authorized to issue and 
sell the Preferred Stock pursuant to an exception from the 
competitive bidding requirements of Rule 50 to permit it to 
select one or more investment banking firms to form a syn- 
dicate to act as underwriters and with which National was to 
negotiate the terms on which it would sell the Preferred 
Stock to such underwriters. In the order of May 10, 1976, 
jurisdiction was reserved regarding the terms and conditions 
of the Preferred Stock, the dividend rate thereof, the price to 
National and related matters. 


By said amendment to its application-declaration, National 
states that it has completed negotiations with an un- 
derwriting group headed by the investment banking firms of 
Goldman, Sachs & Co. and Loeb, Rhoades & Co. for a public 
offering of the Preferred Stock. The gross price to National 
and the public offering price will be $25 per share; the un- 
derwriting commission, to be paid by National, will be $.80 
per share; the selling concession is $.55 per share. 


The Preferred Stock will have a dividend rate of 9.2% ($2.30 
per share); will be redeemable at National's option at the 
following prices, 


On or Prior to April 14, 1981 ............... $27.30 
From April 15, 1981 to April 14, 1986, inclusive 26.73 
From April 15, 1986 to April 14, 1991, inclusive 26.15 


From April 15, 1991 until all shares are redeemed 25.58 


provide, however, that no optional redemption may be 
effected prior to April 14, 1981, with funds borrowed at an 
effective interest cost lower than the annual dividend rate of 
the Preferred Stock, or through the sale of other preferred 
stock with a dividend rate less than that of the Preferred 
Stock; and will be subject to a sinking fund, commencing 
April 15, 1981, for the annual retirement by April 14 in each 
year of 60,000 shares of the Preferred Stock. National will 
have the non-cumulative option to redeem an additional 
60,000 shares in any year on or after April 15, 1981. 


The underwriting commission of $.80 per share to be paid 
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by National will amount to a total of $960,000. No State or 
Federal commission, other than this Commission, has 
jurisdiction over the transaction proposed in the application- 
declaration as amended. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable provisions of the Act and rules 
thereunder are satisfied and that no adverse findings are 
necessary; that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective; and that the jurisdiction 
heretofore reserved should be released: 


IT |S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder that said application-declaration, 
as amended, be granted and permitted to become effective 
forthwith, subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act; and that said reserva- 
tion o jurisdiction be, and hereby is, released. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19545/May 27, 1976 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 


(70-5825) 


ORDER AUTHORIZING PROPOSED TRANSACTIONS 
RELATED TO FINANCING POLLUTION CONTROL 
FACILITIES AND GRANTING EXCEPTION FROM 
COMPETITIVE BIDDING 


Pennsylvania Power Company (‘Penn Power’), an electric 
utility subsidiary company of Ohio Edison Company, a 
registered holding company, has filed an application- 
declaration and amendments thereto with this Commission 
pursuant to Sections 6(b), 9, 10 and 12(d) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and Rules 
44(b)(3) and 50 promulgated thereunder regarding the 
following proposed transaction. 


Penn Power states that governmental regulations concern- 
ing particulate emissions make necessary the construction 
of certain air pollution control facilities, including additional 
precipitator equipment and a tall stack (the ‘Project’’) at its 
New Castle generating station, located in Lawrence County, 
Pennsylvania. It is presently estimated that the total cost of 
the Project will be about $61,000,000. Penn Power 
proposes that the Project be financed through contractual 
arrangements with the Lawrence County Industrial Develop- 
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ment Authority (the “Authority’), a public instrumentality 
organized under the Pennsylvania Industrial and Commercial 
Development Law for the purpose of financing industrial 
development projects including pollution control facilities. 


Penn Power and the Authority intend to enter into a Pollu- 
tion Control Facilities Agreement (the ‘‘Agreement”) 
whereby the Authority will issue and sell to the public its 
tax-exempt Pollution Control Revenue Bonds (’‘Bonds’), the 
proceeds of which will finance the cost of the Project. The 
Bonds will be issued under one or more trust indentures 
(“Indenture’’), between the Authority and one or more cor- 
porate trustees (‘Trustee’) to be approved by Penn Power, 
and may be sold in several series of varying principal 
amounts. 


Penn Power expects that initially there will be separate but 
contemporaneous issues of Bonds (the ‘Series A Bonds”) 
whose tax exempt status depends upon Sections 
103(c)(4)(E) or (F) of the Internal Revenue Code of 1954, as 
amended, (relating to providing sewage or solid waste dis- 
posal facilities and air or water pollution control facilities) 
and Bonds (the “Small Issue Bonds’) whose tax exempt 
status depends upon Section 103(c)(6) of said Code 
(relating to small issues involving the acquisition, construc- 
tion, reconstruction or improvement of land or property of a 
character subject to the allowance for depreciation). It is 
contemplated that the maximum principal amount of the 
Small Issue Bonds will be $1,000,000 and that the 
aggregate principal amount of the Series A Bonds will not 
exceed $15,000,000, although the exact amount of the 
Series A Bonds will depend upon market conditions at the 
time of sale. If the Small Issue Bonds are not issued, 
however, it is contemplated that up to $16,000,000 of the 
Series A Bonds will be issued by the Authority. 


It is stated that this arrangement is necessary to provide 
funds for the construction of the tall stack being built in con- 
nection with the Project since current Internal Revenue Ser- 
vice policies prevent the stack from being treated as a 
sewage or solid waste disposal facility or an air or water 
pollution control facility and thus prevent any substantial 
part of the proceeds of the Series A Bonds from being used 
to pay the costs of construction of that stack. It is also con- 
templated that this contemporaneous issue of Bonds will 
require separate documentation: there will be two substan- 
tially similar Agreements, two Indentures, and two pollution 
control “obligations” (see below). 


The maturities and interest rates of the Series A Bonds and 
the Small Issue Bonds, which will be marketed through 
arrangements between the Authority and Goldman, Sachs & 
Co. and Salomon Brothers, have yet to be determined. It is 
stated, however, that the Series A Bonds and the Small 
Issue Bonds will be subject to mandatory redemption pur- 
suant to sinking fund requirements and optional redemption 
by the Authority, at Penn Power's request, provided that op- 
tional redemption cannot be effected for ten years after 
issuance except upon the occurrence of certain extraor- 
dinary events. 


The proceeds from the sale of the Bonds will be placed in 
one or more construction funds administered by one or more 
Trustees and thereafter will be disbursed to pay the costs of 
constructing the Project, or to reimburse Penn Power for 
such construction costs incurred by it prior to the execution 
of the Agreement and delivery of the Bonds. 
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Under the Agreement, Penn Power will transfer to the 
Authority its interest in any completed portion of the Project 
and the tall stack, together with its interest in the real 
property upon which the Project or the tall stack is to be 
situated, all subject to the lien of its first mortgage indenture, 
immediately upon the issuance and delivery of the first 
series of Bonds. The Agreement further provides that such 
interests, together with any other ownership interest of the 
Authority in the Project and the tall stack, will be reconveyed 
by the Authority to Penn Power in stages as and when Penn 
Power certifies that a major segment of the Project or the 
tall stack has been completed. 


Penn Power also proposes that, concurrently with the 
issuance and delivery by the Authority of the Series A Bonds 
and with the issuance and delivery by the Authority of the 
Small Issue Bonds, it will execute and deliver its pollution 
control obligations, in the form of notes secured by a second 
lien on the Project or the tall stack, as the case may be, 
payable directly to the Trustee appointed in connection with 
the trust indenture pursuant to which the Series A Bonds or 
the Small Issue Bonds are to be issued. The installments of 
principal due and payable on each of the pollution control 
obligations will correspond in date and amount to the stated 
maturities and mandatory sinking fund payments, if any, on 
the Bonds to which they relate. Interest on the pollution con- 
trol obligations will be at the rates and will be payable at 
times corresponding to the rates of interest and times of 
payment thereof on the Bonds to which they relate. The 
pollution control obligations will provide, in effect, among 
other things, that the amounts due thereunder must be paid 
whether or not the Project or the tall stack are completed or 
perform satisfactorily and whether or not they are damaged 
or destroyed. 


Penn Power has requested that the issuance of the pollution 
control obligations be excepted from the competitive bid- 
ding requirements of Rule 50 on the basis of a finding by this 
Commission that competitive bidding would be _inap- 
propriate to the proposed transaction. In addition, Penn 
Power states that, although it cannot now predict the in- 
terest rate of the Bonds, it has been advised that historically 
such tax-exempt bonds have carried a lower interest rate 
than comparable taxable long-term bonds. 


The Pennsylvania Public Utility Commission has authorized 
the proposed transaction. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. The fees and ex- 
penses to be incurred by Penn Power in connection with the 
proposed transactions (exclusive of expenses to be incurred 
by the Authority in issuing the Bonds) are estimated to be 
$29,000, including legal fees of $25,000. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR Nos. 19440 and 19512), and no hear- 
ing has been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective subject to the reservation of 
jurisdiction ordered below. 


IT |S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, 
as amended, be, and it hereby is, granted forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act and subject to the reservation of 
jurisdiction herein contained. 


IT IS FURTHER ORDERED that jurisdiction be, and it hereby 
is, reserved with respect to the installment payment re- 
quirements on the pollution control obligations insofar as 
those payments are affected by the effective interest rates of 
the Bonds issued by the Authority. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19546/May 27, 1976 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-5811) 


SUPPLEMENTAL ORDER AUTHORIZING PROPOSED 
ISSUE AND SALE OF FIRST MORTGAGE BONDS AT 
COMPETITIVE BIDDING 


Pennsylvania Electric Company (Penelec’’), an electric utili- 
ty subsidiary company of General Public Utilities Corpora- 
tion, a registered holding company, has filed with this Com- 
mission a post-effective amendment to the application 
previously filed in this matter pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rules 24(c)(3) and 50 promulgated thereunder. 


By Order dated April 7, 1976 (HCAR No. 19471), this Com- 
mission granted Penelec’s application, as amended, and 
thereby authorized Penelec to issue and sell up to $60,000,- 
000 principal amount of additional First Mortgage Bonds 
(the Bonds’) at competitive bidding. In said post-effective 
amendment, Penelec states that it had expected to sell the 
Bonds in April 1976, but that the issuance of an order by the 
Pennsylvania Public Utility Commission (‘‘PaPUC”), affect- 
ing the fuel adjustment clauses of all Pennsylvania electric 
utilities including Penelec, occurred after Penelec had 
accepted a bid for the Bonds and made it undesirable to 
proceed with the sale at that time. Penelec further states 
that on May 17, 1976, the PaPUC issued a further order 
amending and clarifying its April 20, 1976 Order. Penelec 
now proposes to reoffer the Bonds, on the same terms, at 
competitive bidding. 


The PaPUC has issued an order registering Penelec’s 
amended securities certificate for the Bonds. 
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Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application, as amended by said post-effective amendment, 
be granted: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application, as amended 
by said post-effective amendment, be, and it hereby is, 
granted forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 435/May 21, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5711/May 21, 1976 





TRUST INDENTURE ACT OF 1939 
Release No. 436/May 27, 1976 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act (‘Act’) on Application 
of American Airlines Inc. (“American”) that the trusteeship 
of Bankers Trust Company of New York under five inden- 
tures of American is not so likely to involve a material con- 
flict of interest as to make it necessary to disqualify Bankers 
Trust Company from acting as Trustee. 
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Release No. 9297/May 21, 1976 
SEE 


SECURITIES ACT OF 1933 
Release No. 5711/May 21, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9298/May 24, 1976 


NEW YORK VENTURE FUND, INC. 
MONTHLY INCOME SHARES, INC. 
CALVIN BULLOCK, LTD. 

One Wall Street 

New York, New York 10005 


FIRST VIRGINIA MANAGEMENT AND RESEARCH 
CORPORATION 

910 Capitol Street 

Richmond, Virginia 23219 


(812-3901) 


ORDER PURSUANT TO SECTION 6(c) EXEMPTING 
APPLICANTS AND CERTAIN PROPOSED TRANSACTIONS 
FROM THE PROVISIONS OF SECTION 22(d) OF THE ACT 
AND RULE 22d-1 THEREUNDER. 


New York Venture Fund, Inc. (‘‘Venture Fund’), Monthly In- 
come Shares, Inc. (‘Income Fund”), Calvin Bullock, Ltd. and 
First Virginia Management and Research Corporation 
(collectively referred to as “Applicants’) have filed an 
application pursuant to Section 6(c) of the Investment Com- 
pany Act of 1940 for an order granting exemptions from 
Section 22(d) and Rule 22d-1 thereunder to permit shares 
of Venture Fund and Income Fund to be sold, respectively, to 
former shareholders of First Fund of Virginia, Inc. (“Virginia 
Fund”) and Investors Income Fund, Inc. (“Investors Fund’’) 
upon the mergers of Virginia Fund into Venture Fund and 
Investors Fund into Income Fund, with sales loads different 
from those stated in the prospectuses of Venture Fund and 
Income Fund. 


On May 3, 1976, a notice was issued (Investment Company 
Act Release No. 3901) of the filing of the application. The 
notice gave interested persons an opportunity to request a 
hearing and stated that an order disposing of the application 
would be issued on the basis of the information stated 
therein unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not ordered 
a hearing. 


The matter having been considered, it is found that the grant- 
ing of the requested exemption is appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that the 
application for exemption from the provisions of Section 
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22(d) of the Act and Rule 22d-1 thereunder be and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9299/May 25, 1976 


In the Matter of 


SMITH BARNEY, HARRIS UPHAM & CO. 
INCORPORATED; LOEB, RHOADES & CO.; BLYTH 
EASTMAN DILLON & CO. INCORPORATED; 
SHEARSON HAYDEN STONE INC.; THOMSON & 
McKINNON AUCHINCLOSS KOHLMEYER INC. 


CORPORATE SECURITIES TRUST, INTERMEDIATE- 
TERM DEBT SERIES 1 AND SUBSEQUENT SERIES 


c/o Smith Barney, Harris Upham & Co. Incorporated 
1345 Avenue of the Americas 

New York, New York 10019 

(812-3930) 

ORDER PURSUANT TO SECTION 6(c) OF THE ACT 


GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 14(a) OF THE ACT AND RULES 19b-1 AND 22c- 
1 THEREUNDER. 


On April 28, 1976, a notice was issued (Investment Com- 
pany Act Release No. 9268) of an application filed on March 
19, 1976, by Corporate Securities Trust, Intermediate Term 
Debt Series 1 and Subsequent Series (unmanaged unit in- 
vestment trusts collectively with Smith Barney, Harris 
Upham & Co. Incorporated: Loeb Rhoades & Co.; Blyth 
Eastman Dillon & Co. Incorporated; Shearson Hayden 
Stone, Inc.; and Thomson & McKinnon Auchincloss 
Kohlmeyer Inc., the “Applicants’), unit investment trusts 
registered under the Investment Company Act of 1940 
(“Act’’), pursuant to Section 6(c) of the Act for an order ex- 
empting the Applicants from the provisions of Section 14(a) 
of the Act and Rules 19b-1 and 22c-1 under the Act. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemptions is appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 


the application for exemption from the provisions of Section 
14(a) of the Act and Rules 19b-1 and 22c-1 under the Act. 
to the extent requested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9300/May 25, 1976 


In the Matter of 


CHECCHI-PACIFIC CORPORATION 
1730 Rhode Island Avenue, N.W. 
Washington, D.C. 20036 


(811-1237) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT CHECCHI-PACIFIC CORPORATION 
HAS CEASED TO BE AN INVESTMENT COMPANY. 


Checchi and Company ("Checchi’’), a Delaware Corporation 
primarily engaged, directly and through a wholly-owned 
subsidiary, in the consulting and tire business, filed an 
application on April 20, 1976, pursuant to Section 8(f) of 
the Investment Company Act of 1940 (the ‘‘Act”’), for an 
order of the Commission declaring that Checchi-Pacific Cor- 
poration (““Checchi-Pacific’), a registered, closed-end, non- 
diversified, management investment company and a former 
wholly-owned subsidiary of Checchi that has been merged 
into Checchi, has ceased to be an investment company as 
defined in the Act. 


On April 28, 1976, a notice (Investment Company Act 
Release No. 9265) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application will be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that Checchi- 
Pacific has ceased to be an investment company. According- 
ly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of Checchi-Pacific shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9301/May 25, 1976 

In the Matter of 

FIDELITY MUNICIPAL BOND FUND, LTD. 
(A Nebraska Limited Partnership) 

35 Congress Street 

Boston, Massachusetts 02109 


(812-3929) 


ORDER OF EXEMPTION PURSUANT TO SECTION 6(c) OF 
THE ACT FROM SECTIONS 2(a)(3), 2(a)(19), 18(f), and 
22(e) OF THE ACT. 

Fidelity Municipal Bond Fund, Ltd. (A Nebraska Limited 
Partnership) (the Fund”), an open-end, diversified, manage- 
ment investment company registered under the Investment 
Company Act of 1940 (the Act’), filed an application on 
March 16, 1976, for an order of exemption, pursuant to 
Section 6(c) of the Act, from certain provisions of Sections 
2(a)(3), 2(a)(19), 18(f}), and 22(e) of the Act. 


The application requested an order exempting (1) any per- 
son from the definition, set forth in Section 2(a)(3) of the 
Act, of “affiliated person” of the Fund who would come 
within such definition solely because he was a limited 
partner of the Fund, (2) the Fund and its general partners 
from the provisions of Section 2(a)(19) of the Act which 
would make the general partners ‘interested persons’ of 
any other person solely because they are general partners of 
the Fund or co-partners in the Fund of general partners who 
are otherwise “interested persons” of the Fund, (3) the Fund 
from the provisions of Section 18(f) of the Act to the extent 
necessary to permit it to issue securities to limited partners 
that may have a priority over securities held by general 
partners in distributions after dissolution, and (4) the Fund 
from the provisions of Section 22(e) of the Act to the extent 
necessary to remove any prohibition against the commit- 
ment of the general partners not to tender securities held by 
them for redemption except under certain circumstances. 


On April 29, 1976, a notice (Investment Company Act 
Release No. 9269) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application might be issued on the basis of the information 
stated therein unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found that the re- 
quested exemptions are necessary or appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly. 


IT iS ORDERED, pursuant to Section 6(c) of the Act, that the 
requested exemptions from the provisions of Sections 
2(a)(3), 2(a)(19), 18(f), and 22(e) of the Act be, and hereby 
are, granted effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9302/May 26, 1976 


In the Matter of 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
OF NEW YORK 


and 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
OF NEW YORK SEPARATE ACCOUNT C 

90 Presidential Plaza 

Syracuse, New York 13202 


(811-2510) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT SEPARATE ACCOUNT C HAS CEASED 
TO BE AN INVESTMENT COMPANY 


American General Life Insurance Company of New York, a 
stock life insurance company incorporated under New York 
law, and American General Life Insurance Company of New 
York Separate Account C (“Separate Account C’”’), a unit in- 
vestment trust registered under the Investment Company 
Act of 1940 (‘Act’’), filed an application on February 9, 
1976 and an amendment thereto on April 7, 1976, pursuant 
to Section 8(f) of the Act for an order of the Commission 
declaring that Separate Account C has ceased to be an in- 
vestment company as defined in the Act. 


On April 29, 1976, a notice (Investment Company Act 
Release No. 9271) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered, and it has been found that 
Separate Account C has ceased to be an investment com- 
pany. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Separate Account C shall 
forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9303/May 26, 1976 


In the Matter of 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
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AND 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
SEPARATE ACCOUNT B 

2727 Allen Parkway 

Houston, Texas 77019 


(811-2472) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT THE SEPARATE ACCOUNT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


American General Life !nsurance Company (the ‘Com- 
pany’’), a Texas stock life insurance company, and American 
General Life Insurance Company Separate Account B (the 
“Separate Account’) a separate account of the Company 
registered as a unit investment trust under the Investment 
Company Act of 1940 (‘Act’), filed an application on 
January 8, 1976 and an amendment thereto on April 7, 
1976 pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that the Separate Account has 
ceased to be an investment company as defined in the Act. 


On April 29, 1976, a notice (Investment Company Act 
Release No. 9270) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered, and it has been found that 
the Separate Account has ceased to be an investment com- 
pany. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of the Separate Account shall 
forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9304/May 26, 1976 


In the Matter of 

SECOND CONGRESS STREET FUND, INC. 

35 Congress Street 

Boston, Massachusetts 02109 

(811-1242) 

ORDER PURSUANT TO SECTION 8(f) OF THE ACT 


DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On March 4, 1976, Second Congress Street Fund, Inc. 
(“Applicant”), an open-end, diversified, management invest- 
ment company registered under the Investment Company 
Act of 1940 (‘Act’), filed an application pursuant to Section 
8(f) of the Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company as de- 
fined in the Act. 


On April 20, 1976, a notice (Investment Company Act 
Release No. 9254) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 


IT |S ORDERED, pursuant to Section 8(f) of the Act. that the 
registration of Second Congress Street Fund, Inc., shall 
cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9305/May 26, 1976 


In the Matter of 


COMPASS GROWTH FUND, INC. 
20 Exchange Place 
New York, New York 10015 


(811-1720) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On February 23, 1976, Compass Growth Fund, Inc. 
(“Applicant”), an open-end, diversified, management invest- 
ment company registered under the Investment Company 
Act of 1940 (‘Act’), filed an application pursuant to Section 
8(f) of the Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company as defin- 
ed in the Act. 


On April 20, 1976, a notice (Investment Company Act 
Release No. 9253) was issued on the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that Appli- 
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cant has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, that 
registration of Compass Growth Fund, Inc., shall cease to be 
in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9306/May 26, 1976 


In the Matter of 

FAULKNER, DAWKINS & SULLIVAN, INC. 
and 

FDS MANAGEMENT CO., INC. 


One New York Plaza 
New York, New York 10004 


Investment Company Act of 1940 


NOTICE OF APPLICATION 
PURSUANT TO SECTION Qc) 
FOR EXEMPTION FROM 
SECTION 9(a) 


NOTICE IS HEREBY GIVEN that Faulkner, Dawkins & 
Sullivan, Inc. (“FDS”), and FDS Management Co., Inc. 
(“Management”) hereinafter collectively ‘‘Applicants’, have 
filed an Application and Amendment thereto pursuant to 
Section 9(c) of the Investment Company Act of 1940 
(“Act”) for an order exempting Applicants from the 
provisions of Section 9(a) of the Act. All interested persons 
are referred to the Application and Amendment thereto on 
file with the Commission for a statement of the represen- 
tations made therein which are summarized below. 


FDS owns all of the issued and outstanding common stock 
of Management, and both are registered investment ad- 
visers. In addition, FDS is engaged in other areas of the 
securities business in the capacities of broker, dealer, un- 
derwriter and investment banker. 


On January 27, 1976, FDS consented to the entry of a Final 
Judgment of Permanent Injunction (“Judgment”) against 
FDS. The Judgment enjoins FDS from violating the 
provisions of Section 10(b) of the Securities Exchange Act 
of 1934 and Rule 10b-5 thereunder in connection with the 
purchase, sale or recommendation of the common stock of 
Bausch & Lomb, Inc. 


Section 9(a)(2) of the Act makes it unlawful for any person 


748/SEC DOCKET 


to act in the capacity of employee, officer, director, member 
of an advisory board, investment adviser, or depositor of any 
registered investment company or principal underwriter for 
any registered open-end investment company, registered 
unit investment trust or registered face amount certificate 
company, if such person, by reason of any misconduct, is 
permanently or temporarily enjoined by order, judgment, or 
decree of any court of competent jurisdiction from engaging 
in or continuing any conduct or practice in connection with 
any activity as an underwriter, broker, dealer, or investment 
adviser or as an affiliated person, salesman, or employee of 
an investment company. 


Section 9(c) provides that upon application the Commission 
shall by order grant an exemption from the provisions of 
Section 9(a) unconditionally or on an appropriate temporary 
or other conditional basis, if it is established that the 
prohibitions of Section 9(a), as applied to the applicant, are 
unduly or disproportionately severe or that the conduct of 
such person has been such as not to make it against the 
public interest to grant such application. 


Applicants submit pursuant to Section 9(c) that the 
prohibitions of Section 9(a) of the Act, to the extent 
applicable by virtue of its entry of Judgment, would be undu- 
ly severe and disproportionate as applied to Applicants, and 
that the granting of this Application and Amendment thereto 
for exemption from the prohibition of Section 9(a) of the Act 
would be in the public interest without in any way com- 
prising the interests and protection of investors. In support 
thereof, Applicants state: The complaint filed by the Com- 
mission, insofar as it applied to FDS, was based on the alleg- 
ed use by FDS of material non-public corporate recommen- 
dations to its customers on March 16, 1972; FDS acted in 
good faith upon its belief of the then current requirements in 
dealing with information imparted to its analysts by com- 
pany management; There is no allegation in the complaint or 
otherwise that FDS itself engaged in transactions on the 
basis of such information; There is no evidence or sugges- 
tion that FDS or any of its employees engaged in willful 
fraud on the public; The allegations in the Commission's 
complaint relate to a one-day period and that there has been 
no suggestion that the circumstances giving rise to the filing 
of the complaint have continued; Management has in the 
past been an investment adviser to a registered investment 
company; Applicants are not presently acting in the capacity 
of investment adviser of a registered investment company or 
a principal underwriter to an open-end investment company 
or registered unit investment trust; Applicants are discuss- 
ing the possibility of becoming an investment adviser to 
registered investment companies. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 23, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address set forth above. 
Proof of such service (by affidavit or in the case of an 
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attorney-at-law by certificate) shall be filed contem- 
poraneously with the request. At any time after said date, as 
provided in Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
Application and Amendment herein may be issued by the 
Commission upon the basis of the information stated in said 
Application and Amendment, unless an order for hearing 
upon said Application and Amendment shall be issued upon 
request or upon the Commission’s own motion. Persons 
who request a hearing or advise as to whether a hearing is 
ordered will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9307/May 27, 1976 


In the Matter of 


FOUNDERS OF AMERICAN 
CORPORATION 

1000 West Sunshine Street 
Springfield, Missouri 65804 


INVESTMENT 


and 


NATIONAL INVESTMENT CORPORATION, INC. 
T.M. MURRELL 

BOB C. SPEAKE 

R. REX LEE 

3301 Van Buren Street 

Topeka, Kansas 66611 


(812-3711) 


NOTICE OF APPLICATION PURSUANT TO SECTION 17(b) 
AND SECTION 3(b)(2) OF THE ACT FOR AN ORDER 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT AND DECLARING THAT 
COMPNY IS NOT AN INVESTMENT COMPANY. 


NOTICE IF HEREBY GIVEN that Founders of American 
Investment Corporation (‘Founders’), registered under the 
Investment Company Act of 1940 (“Act”) as a closed-end, 
non-diversified management company, National Investment 
Corporation, Inc. ("National’’), a Kansas corporation, and 
T.M. Murrell (‘Murrell’), Bob C. Speake (‘Speake’) and R. 
Rex Lee (‘Lee’), the principal executive officers of National 
(collectively, the ‘“Applicants”), filed an application on Oc- 
tober 18, 1974, and amendments thereto on February 4, 
1975, March 5, 1975, November 5, 1975, and January 27, 
1976, pursuant to Sections 17(b) and 3(b)(2) of the Act, 
which requests an order of the Commission (1) exempting 
from the provisions of Section 17(a) of the Act the proposed 
purchase by National, Murrell, Speake and Lee (collectively, 


the “Buyers”) from the Founders of 536,191 shares of the 
common stock of American Investors Life Insurance Com- 
pany, Inc. (“American”), an affiliate of Founders and 
National and (2) declaring National to be a company primari- 
ly engaged in a business other than that of an investment 
company. All interested persons are referred to the applica- 
tion of file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


The Application Pursuant to Section 17(b) 


Pursuant to an agreement dated October 10, 1974, as 
amended, the Buyers propose to acquire 536,191 shares of 
common stock of American from Founders at a price of 
$3.45 per share, or a total purchase price of approximately 
$1,850,109. National is to buy 405,757 shares, and 
Murrell, Speake, and Lee 43,478 shares each. After the 
purchase National will own 513,012 American shares or 
35% of the number of outstanding and the individual 
purchasers collectively will own 214,069, or about 15% of 
the number outstanding. 


Section 17(a)(2) of the Act, in pertinent part, prohibits an af- 
filiated person of an affiliated person of an investment com- 
pany from buying any security from the investment com- 
pany. Section 2(a)(3)(A) of the Act, in pertinent part, in- 
cludes within the definition of an affiliated person of another 
person any person owning 5% or more of the outstanding 
voting securities of such other person, and Section 
2(a)(3)(B) of the Act, in pertinent part. includes within the 
definition of affiliated person any person 5% or more of 
whose outstanding voting securities are owned by such 
other person. Section 2(a)(3)(D) of the Act, in pertinent part, 
includes any director within the definition of affiliated per- 
son. 


Founders is a registered investment company. American is 
an affiliated person of Founders because Founders owns ap- 
proximately 37 percent of American's common stock. 
National is an affiliated person of American because 
National owns seven percent of the voting stock of 
American. National is thus an affiliate of an affiliate of 
Founders. Murrell, Speake and Lee, each of whom is a 
member of National's board of directors, are also directors of 
American, and are thus affiliated persons of American and 
thereby affililates of an affiliated person of Founders. Thus, 
the proposed transaction involves the purchase of securities 
from an investment company by persons affiliated with an 
affiliate of such company and is in violation of Section 
17(a)(2) of the Act. 


Section 17(b) of the Act, however, directs the Commission 
upon application to exempt a proposed transaction from the 
provisions of Section 17(a) if it finds that the terms of the 
transaction, including the consideration to be paid or receiv- 
ed, are fair and reasonable and do not involve over-reaching 
on the part of any person concerned, and are consistent with 
the general purposes of the Act. 


Applicants contend that the purchase price in the proposed 
transaction, $3.45 per share, is fair and reasonable. They 
state that this price was derived from negotiations between 
the former management of Founders and certain unaffiliated 
third parties for the sale of the American stock, which 
negotiations did not come to fruition, and that this price was 
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determined by use of a formula method of valuation 
previously used in a transaction which the Commission per- 
mitted.' 


Applicants claim that this formula provides a rule-of-thumb 
method for evaluating life insurance company stock for pur- 
poses of block acquisitions. The formula is based on the 
premise that the fair value of life insurance company shares 
in such transactions is their book value, adjusted to reflect 
the value of the company’s outstanding policies. Thus, the 
target company’s paid-in-capital and surplus accounts 
(including a mandatory securities valuation reserve)? (i.e., its 
equity) is added to the value of its insurance in force, which 
is estimated to be equal to one year’s premium income, to 
reach adjusted book value. 


Founders represents that it wishes to sell its interest in 
American principally to improve its own financial condition. 
National and the other prospective buyers, on the other 
hand, favor the transaction principally because it would 
enable the management of National to gain voting as well as 
operational control of American. 


The Application Pursuant to Section 3(b}(2) 


Section 3(a)(3) of the Act defines as an investment company 
any issuer which is engaged, or proposes to engage in the 
business of investing, reinvesting, owning, holding or trading 
in securities, and owns or proposes to acquire investment 
securities having a value exceeding 40 percent of the value 
of the issuer's total assets (exclusive of Government 
securities and cash items) on an unconsolidated basis. As 
used in this section, “investment securities” include all 
securities except Government securities, securities issued by 
empoloyees’ securities companies, and securities issued by 
majority-owned subsidiaries of the owner which are not in- 
vestment companies. 


As a result of the Buyers’ proposal to acquire 536,191 
shares of the common stock of American from Founders, 
National, which would purchase 405,757 of such shares, 
would have 56 percent of the value of its total net assets in- 
vested in investment securities. National, therefore, may be 
considered to be an investment company within the mean- 
ing of Section 3(a)(3) of the Act. 


Section 3(b)(2) of the Act provides, in pertinent part, that, 
notwithstanding Section 3(a)(3) of the Act, any issuer which 
the Commission, upon application by the issuer, finds and by 
order declares to be primarily engaged in a business other 
than that of investing, reinvesting, owning, holding, or 
trading in securities, either directly or through majority- 
owned subsidiaries or controlled companies conducting 
similar types of businesses, is not an investment company. 
National contends that it is primarily engaged in the life in- 
surance business, through its subsidiaries and its controled 
companies, and will be so engaged after its acquisition of 
the American stock. 


National was organized under Kansas law in 1967 as a 
holding company for life insurance companies. Its promoters 
were life insurance executives who have been and continue 
to be occupied primarily in the operation of insurance com- 
pany affiliates of National and Founders. National has made 
several public offerings of its common stock, during which it 
has held itself out as a holding company for life insurance 
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companies. Its insurance affiliates include Continental 
Investors Life Insurance Company, Inc. (‘Continental’), a 
majority-owned subsidiary which National organized in 
1968 to sell insurance in Colorado, and American, a Kansas 
corporation organized by Founders and National to sell in- 
surance in the Midwest. National's other affiliates include 
three wholly-owned subsidiaries - National Properties and 
Finance Company ("National Properties”), which owns and 
manages the building in which National and its other af- 
filiates let office space, A.l.L. Securities Company, Inc. 
(“A.I.L. Securities”), a registered broker-dealer. In addition, 
National owns about 4 percent of the outstanding shares of 
common stock of American Equity Fund, Inc. (“American 
Equity”), a registered investment company. 


National represents that it is presently engaged in operating 
American and that after the acquisition it will both control 
and continue to operate American. National contends, 
therefore, that after giving effect to the proposed acquisition 
more than 95 percent of its assets will be in majority-owned 
subsidiaries and controlled companies in the insurance 
business which are controlled and operated by National. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 21, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communications should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington D.C. 20549. A copy of such request shall be 
served personally or by mair (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants, c/o T.M. Murrell, at 3301 Van 
Buren Street, Topeka, Kansas 66611. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the request. 
As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following such date 
unless the Commission thereafter orders a hearing upon re- 
quest or upon the Commission's own motion. Persons who 
request a hearing or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘See, In the Matter of Founders of American Investment 
Corporation, et al, 812-3503, ICA Rel. Nos. 8468 and 
8519. 


? The ‘formula method” has thus been slightly revised from 
the version applied in the earlier transaction (supra note 1); 
i.e., it now includes the securities valuation reserve in the 
Capital account. 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 517/May 21, 1975 


SEE 


SECURITIES ACT:OF 1933 
Release No. 5711/May 21, 1976 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 518/May 24, 1976 


The Securities and Exchange Commission has ordered ad- 
ministrative proceedings under the Investment Advisers Act 
of 1940 (Advisers Act), involving Charles H. Eldredge, & Co., 
Inc. (Registrant), a registered investment adviser, and 
Charles H. Eldredge, Jr., both of Chicago, Illinois. 


The proceedings, among other things, are based on 
allegations of the Commission's staff that Registrant and 
Eldredge, during the period from about February, 1973 to 
date, in violation of the anti-fraud provisions of the Advisers 
Act, invested in excess of $90,000 of his clients’ funds into 
seven nonpublic companies in which Eldredge had an in- 
terest as an officer, shareholder, director, owner or financial 
adviser and Eldredge never disclosed to his clients the poor 
financial condition of these companies, his affiliation with 
them and “commissions” or finder’s fees he received. In ad- 
dition, Eldredge allegedly appropriated in excess of $300.- 
000 of his clients’ funds and securities to his own use. 


A further ground for bringing this proceeding is the Final 
Judgment of Permanent Injunction and Order of Disgorge- 
ment, entered by the Honorable John F. Grady, U.S. District 
Judge on March 12, 1976. This order enjoins Eldredge from 
further violations of the anti-fraud provisions of the Invest- 
ment Advisers Act of 1940, Securities Act of 1933 and 
Securities Exchange Act of 1934. 


A hearing will be scheduled by further order to take evidence 
on the staff allegations and to afford the respondents an op- 
portunity to offer any defenses thereto, for the purpose of 
determining whether the allegations are true and, if so, 
whether any action of a remedial nature should be ordered 
by the Commission. 
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Litigation Release No. 7402/May 21, 1976 


SEC v. PETCO OIL & GAS INC., ET AL 
(USDC/WD OKLA) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission today an- 
nounced that on May 3, 1976, Federal District Judge Fred 
Daugherty at Oklahoma City, Oklahoma, entered Orders of 
Permanent Injunction against Simoneaux Jude Alexander, 
Oklahoma City, Gordon Atwell, Jr., Louisville, Kentucky, and 
John V. Holden, a/k/a Jack Holden, Nancy Jean Holden, and 
Donald R. Bernard, all of Houston, Texas. 


The defendants consented to the entry of the injunctive 
orders without admitting or denying the allegations of the 
Commission's complaint filed March 18, 1976, charging 
violations of the registration and antifraud provisions of the 
federal securities laws in the offer and sale of fractional un- 
divided working interests in oi! and gas leases located in 
Oklahoma, New Mexico and Texas issued by Petco Oil & 
Gas Inc., U. S. Crude Oil & Gas Inc., and Kentucky Crude Oil 
& Gas Co., Inc. 


For further information, see Litigation Release No. 7323. 





Litigation Release No. 7403/May 21, 1976 


SEC v. REPUBLIC MINERAL CORPORATION, ET AL 
S/D TEX 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission today an- 
nounced the entry of orders of permanent injunction on May 
5, 1976, by Federal District Judge Woodrow Seals at 
Houston, Texas, enjoining defendants Republic Mineral Cor- 
poration and Edward Gregg Wallace, Jr., both of Houston, 
from further violations of the registration and antifraud 
provisions of the federal securities laws in connection with 
the offer and sale of fractional undivided working interests in 
oil and gas drilling programs issued by Republic Mineral Cor- 
poration. 


Republic Mineral Corporation and Wallace consented to the 
entry of the injunction without admitting or denying the 
allegations in the Commission’s complaint. 


The Commission's complaint, filed February 4, 1976, alleg- 
ed that fractional undivided interests in oil and gas drilling 
programs were offered and sold to investors on a turnkey 
drilling basis without being registered with the Securities 
and Exchange Commission. The leases offered to investors 
were located in Ohio, Texas, Nebraska, Arizona and New 
Zealand. The complaint further alleged that the defendants 
misrepresented the financial condition of Republic Mineral 
Corporation, the prior success of Republic Mineral Cor- 
poration’s drilling ventures, and the return investors could 
expect on their investment with Republic Mineral Corpora- 
tion. 


For further information see Litigation Release No. 7277. 
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Litigation Release No. 7404/May 21, 1976 


U.S. v. HUBERT DANIEL DAWSON, ET AL. 
(USDC, S.D. W.Va., Criminal No. 75-50-H) 


John A. Field Ill, United States Attorney for the Southern 
District of West Virginia, and Paul F. Leonard, Administrator 
of the Washington Regional Office of the Securities and Ex- 
change Commission, announced that on May 10, 1976, 
Hubert Daniel Dawson was sentenced to three years im- 
prisonment on each of two counts of mail fraud to which he 
had earlier pled guilty. The sentences are to run concurrent- 
ly. In the same matter, Ruth Josephine Dawson and Aaron 
Hall, who had previously pled guilty to one count of mail 
fraud, were each sentenced to one year of probation. Also, 
robert Broce and Charles Reynolds were sentenced to one 
and three years probation respectively, after being found 
guilty of one count and not guilty on four counts of mail 
fraud. The jury was unable to reach agreement as to the 
remaining 12 counts of the indictment. 


Briefly, the indictment charged that each of the above- 
named defendants, aided and abetted by each other, 
defrauded investors in Protector Security Centers, Inc. 
(“PSC”) by making untrue statements of material facts con- 
cerning, among other things, the future value of PSC com- 
mon stock, the use of investor monies in PSC construction 
projects, the amount of PSC stock owned by members of its 
Board of Directors and the amounts of capital contributed by 
such Board members in consideration for such stock. The in- 
dictment further alleged that the defendants converted to 
their own use an unspecified amount of investor monies 
received by them for PSC common stock. 


Pre-indictment investigation in this matter was conducted 
through the offices of the West Virginia State Auditor's Of- 
fice and the West Virginia Purchasing, Practices & 
_ Procedures Commission. 


For further information see Litigation Release No. 7326. 





Litigation Release No. 7405/May 21, 1976 


SEC v. DONALD L. WOLFSTONE, ET AL. 
(U.S.D.C. Western District Wash C76-90V) 


Jack H. Bookey, Administrator of the Seattle Regional Office 
of the Securities and Exchange Commission, announced to- 
day that Decrees of Permanent Injunction were issued on 
May 4, 1976 by the Honorable Donald S. Voorhees, Judge, 
United States District Court for the Western District of 
Washington at Seattle, Washington against Donald L. 
Wolfstone (Wolfstone) of Las Vegas Nevada, Dennis A. 
Heller (Heller), Kenneth L. Faulkner (Faulkner), all of Seattle, 
Washington, Leslie M. Bolton, of Alderwood Manor, 
Washington, and Warren B. Taber, of Cashmere, 
Washington enjoining them from further violations of the 
registration and anti-fraud provisions of the federal 
securities laws. As to defendants Wolfstone, Heller and 
Bolton, the Decrees also enjoined them from further 


752/SEC DOCKET 


violations of the reporting provisions of Section 12(g) of the 
Securities Exchange Act of 1934. The defendants consented 
to the Decrees of Permanent Injunction without admitting or 
denying the allegations of the Complaint. 


The Complaint alleged that the defendants sold ap- 
proximately $2,000,000 worth of unregistered shares of 
common stock of Blaidon Mutual Investors Corporation, ap- 
proximately $2,000,000 worth of limited partnership in- 
terests in 27 limited partnerships and over $350,000 worth 
of promissory notes and evidences of indebtedness to over 
1,000 investors in several states. It also alleged that the 
sales were made through the use of false statements of 
material fact and omissions to state material facts concern- 
ing the value and marketability of the issuer's securities, 
the profitability or risk of loss in the investments, the use of 
proceeds, the financial condition of the issuer, the quality or 
quantity of the issuer's assets, the financial benefits received 
by the defendants, the accuracy or adequacy of financial 
records and statements, to name a few, all in violation of the 
anti-fraud provisions of the federal securities laws. 


For further information see Litigation Release No. 7281. 





Litigation Release No. 7406/May 21, 1976 


U.S. v. JOSEPH FRANCIS WARWICK, ETAL. 
(CV 73-646-LTL) 


William D. Keller, United States Attorney for the Central 
District of California and Gerald E. Boltz, Regional Ad- 
ministrator of the Los Angeles Regional Office of the 
Securities and Exchange Commission, announced that on 
May 4, 1976 in the courtroom of the Honorable Manuel 
Real, Joseph Francis Warwick, former president and owner 
of Pacific Western Securities, plead guilty to one count of 
submitting a false financial statement to the Securities and 
Exchange Commission in March, 1973 


The financial statement submitted by Warwick on behalf of 
Pacific Western, a Los Angeles stock-brokerage firm that 
went out of business in March 1973, stated that the firm 
owned $809,000 worth of corporate bonds. Warwick ad- 
mitted that the firm, in fact, owned none of these bonds at 
the time the report was submitted and further, that the firm 
had never owned any of these bonds, although they had 
been on the books of the firm approximately 16 months. 


Sentencing for Warwick was set for May 17, 1976. 





Litigation Release No. 7407/May 21, 1976 


SEC v. FUTURISTIC FOODS, INC., ET AL. 
(S.D.N.Y. 74 Civ. 3665) 


William D. Moran, Administrator of the New York Regional 
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Office, today announced that the Honorable Judge William 
C. Conner of the United States District Court of the Southern 
District of New York signed on My 4, 1976 a final consent 
judgment of permanent injunction and order for ancillary 
relief against Futuristic Foods, Incorporated (“FFI”), a 
franchise retail food distributor located in New York City, its 
subsidiary, Future Mart, Inc. (“FMI”) and five of seven 
original individual defendants including Peter Cancilla, 
Donald Kirsch a/k/a Donald Kirshenblatt, Arthur Shevack, 
Dennis Shevack and Richard Mulligan, all of New York City. 


The order enjoins FFI, FMI and the five individual defen- 
dants, each of whom is an officer or director of FFI, from 
violating Sections 5(a), 5(c) (registration provisions) and 
17(a) of the Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934, and Rule 10b-5 
thereunder (anti-fraud provisions) in connection with the 
offer and sale of securities of FFI, FMI, any of their sub- 
sidiaries or affiliates or any other securities. Payment of any 
consideration to FFI franchise owners or persons having a 
beneficial interest in FFI franchises for soliciting new in- 
vestors or introducing prospective investors to the corpora- 
tion is specifically prohibited. 


As ancillary relief, the court has, among other things, 
ordered changes in the corporate structure of FFl amd FMI 
designed to assure that persons holding franchises will be 
represented on both corporations’ boards of directors as well 
as enjoy liquidation and voting rights. Additionally, FFl and 
FMI will be required to provide periodic financial reports to 
present and prospective franchisees and to the Commission. 
Most significantly, a phased recission (in cash and notes) of 
the franchise purchase price will be made to franchise 
owners who joined FFI prior to implementation of the order's 
disclosure requirements and who elect to withdraw from 
FFI. 


FFI, FMI and the five individual defendants consented to the 
judgment of permanent injunction and order for ancillary 
relief without admitting or denying the allegations against 
them. Entry of the consent judgments will conclude the ac- 
tions as to these defendants. 


For further information see Litigation Release Nos. 6506 
and 6566. 





Litigation Release No. 7408/May 24, 1976 


Securities and Exchange Commission v. PRF Corporation 
(United States District Court for the District of Columbia) 
(Civil Action No. 76-0920) 


The Securities and Exchange Commission today announced 
that the United States District Court for the District of 
Columbia entered a judgment of permanent injunction 
against PRF Corporation (PRF”) restraining and enjoining 
PRF from further violations of the proxy provisions of the 
Securities Exchange Act of 1934 and granting certain other 
relief. PRF consented to the entry of the judgment without 
admitting or denying the allegations of the Commission's 
complaint 


The Commission's complaint, also filed today, alleges PRF 
violated the proxy provisions of the federal securities laws by 
conducting a shareholder’s meeting and proxy vote based on 
a false and misleading proxy statement. The defendant 
made false and misleading statements and omitted material 
facts concerning, among other things: (1) the conversion of 
PRF’s Class A stock into common stock; (2) the approval of 
a plan to purchase stock from the estate of Ephraim Bloch, 
chairman of PRF’s board of directors after his death, and (3) 
the purpose and effect of the transaction. The complaint 
further alleges that PRF’s proxy statement failed to include 
the information required by the Commission's proxy rules 
and regulations and that the form of proxy utilized by PRF 
did not provide the shareholders of PRF the opportunity to 
vote against proposals as required by the Commission's 
proxy rules. 


In addition to the entry of an order permanently enjoining 
PRF from violating the proxy provisions of the federal 
securities laws, certain ancillary relief was ordered by the 
court, including: 


1. An order voiding the amendment to PRF’s cer- 
tificate of incorporation converting the Class A stock 
into common stock at a twenty-for-one ratio. 


2. An order voiding the approval by PRF’s 
shareholders of a plan for PRF to purchase 1,000,000 
shares of common stock from Ephraim Bloch’s estate 
at a price of $1,500,000. 


3. An order requiring PRF to appoint a Special Agent 
satisfactory to the Commission to investigate and 
evaluate any submission to PRF’s shareholders of a 
proposal to convert Class A stock into common stock 
or a proposal to buy stock owned by Ephraim Bloch 
and requiring PRF to include the Special Agent's 
evaluation in any proxy statement containing any such 
matter; and 


4. An order enjoining PRF from converting Class A 
stock into common stock or from entering into any 
agreement to buy stock owned by Bloch unless the 
matter is submitted to the PRF shareholders and a 
majority of the votes cast by the common stock 
shareholders of PRF who own no Class A stock ap- 
prove the transaction. 





Litigation Release No. 7409/May 25, 1976 


SEC v. REPUBLIC ENERGY CORP., ET AL. 
(N.D. TEX.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced that Federal District Judge Robert W. Porter at 
Dallas, Texas, on May 20, 1976, entered an order of perma- 
nent injunction against Larry L. Ripaldi of Dallas. 


Ripaldi consented to the entry of the injunctive order without 
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admitting or denying the allegations in the Commission's 
complaint, filed January 28, 1975, charging violations of the 
securities and broker-dealer registration and antifraud 
provisions of the federal securities laws in connection with 
the offer and sale of fractional undivided working interests in 
Texas oil and gas leases issued by Republic Energy Corpora- 
tion, Dallas, and McQueen Oil & Gas, Inc., Midland, Texas. 


For further information see Litigation Release Nos. 6705 
and 6755. 





Litigation Release No. 7410/May 25, 1976 


SEC v. TAXPAYERS AID SOCIETY, INC., ET AL. 
(E.D.N.C. 76-0014 Civ. 3) 


Jule B. Greene, Administrator of the Atlanta Regional Office 
of the Securities and Exchange Commission, announced that 
on May 8, 1976, the Honorable Franklin T. Dupree, Jr., U.S. 
District Judge for the Eastern District of North Carolina at 
Fayetteville, entered an Order of Preliminary and Permanent 
Injunction against Taxpayers Aid Society, Inc. and Edmond 
Locklear, Jr. individually and d/b/a Family Security Fund. 
Both defendants are of Pembroke, North Carolina. 


The Order enjoins Taxpayers Aid Society, Inc. and Locklear 
from further violations of the registration provisions of the 
Federeal securities laws. The defendants consented to the 
entry of the Order without admitting or denying the 
allegations of the Commission’s Complaint and returned all 
funds obtained as a result of the sale of their short term, high 
yield promissory notes. For further information see Litigation 
Release No. 7341. 





Litigation Release No. 7411/May 25, 1976 


SEC V. MASTER DRILLERS, INC., ET AL. 
N.D. TEX.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced that on May 13, 1976, Federal District Judge 
Robert W. Porter at Dallas, Texas, entered an order of per- 
manent injunction by consent enjoining Karl M. Grau, 
Nashville, Tennessee, from further violations of the registra- 
tion and antifraud provisions of the federal securities laws. 
Grau consented to the entry of the permanent injunction 
without admitting or denying the allegations contained in 
the Commission's complaint. 


The Commission’s complaint, filed February 5, 1975, 
charged Grau with violations of the registration and an- 
tifraud provisions of the federal securities laws in connection 
with the offer and sale of fractional undivided working in- 
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terests in oil and gas leases issued by Standard Energy Cor- 
poration (formerly known as Gulf & Western Energy Cor- 
poration), Dallas, Texas. 


For further information see Litigation Releases Nos. 7204, 
7275, and 7351. 





Litigation Release No. 7412/May 26, 1976 


S.E.C. v. PETROFUNDS, INC., ET AL. 
Civil Action No. (U.S.D.C.S.D. NY 76-2368 (Judge Ward)) 


The Securities and Exchange Commission announced the fil- 
ing of a Complaint for Injunctive and Other Releif on May 
26, 1976, in the United States District Court for the 
Southern District of New York, against Petrofunds, Inc. 
(“Petrofunds’), McRae Oil Corporation (“McRae Oil’), 
McRae Consolidated Oil and Gas, Inc. (“Consolidated”), 
James A. McRae ("J.A. McRae”), David Kelley (“Kelley”), J. 
Frank Benson (“Benson”), Osias Biller (‘Biller’) (hereinafter 
collectively referred to as “the Petrofunds defendants’), 
Louisiana Gas Purchasing Corporation (“LGP’’), Louisiana 
Gas Intrastate, Inc. of Shreveport (‘‘LGI"), Sunny South Oil 
and Gas, Inc. (“SSOG"), Houston National Bank (“HNB”), 
Bromley DeMeritt, Jr. (‘‘DeMeritt’’), Henry Becton (‘‘Bec- 
ton’), Sidney Raphael (‘Raphael’), Edmund D’Elia 
(“D’Elia’), the law firm of Raphael, Searles, Vischi, Scher, 
Glover and D’Elia (“RSV”), Thomas Leger & Co. (“Leger & 
Co."’), Thomas Leger (‘‘Leger’’), Edward Coulson 
(“Coulson”), Bennett J. Roberts, Jr. (‘Roberts’) and Edward 
C. Dorroh (‘‘Dorroh”). 


The Complaint charges each of the defendants with 
violations of the antifraud provisions of the Securities Act of 
1933 (“Securities Act’) and Securities Exchange Act of 
1934 ("Exchange Act’), charges the Petrofunds defendants 
and defendant DeMeritt with violations of the registration 
provisions of the Securities Act, charges defendants 
Petrofunds, Consolidated, Leger & Co., Leger, J.A. McRae, 
Kelley, Benson, Biller and Roberts with violations of the 
financial reporting provisions of the Exchange Act, and 
charges defendant Biller with violations of the broker-dealer 
registration provisions of the Exchange Act. 


The Commission's Complaint alleges that, between January 
1968 and the present, the Petrofunds defendants filed with 
the Commission various registration statements for the offer 
and sale of securities in the form of interests in oil and gas 
drilling programs. The Complaint further alleges that the 
Petrofunds defendants have offered and sold certain 
securities, in the form of voluntary development interests, for 
which no registration statements have been filed with the 
Commission. All of the aforesaid offerings have raised from 
the public, in the aggregate, approximately $76,000,000. 


The Complaint alleges that, since 1968, each of the defen- 
dants has engaged in certain fraudulent acts, practices, 
transactions and courses of business, and has filed or 
facilitated the filing with the Commission and dissemination 
to the public of false and misleading documents and other 
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information, in connection with the offer, sale and distribu- 
tion of the aforesaid securities in the form of interests in 
Petrofunds public drilling programs. 


The Complaint further alleges that the Petrofunds defen- 
dants and defendants DeMeritt, RSV, Raphael, D’Elia, Leger 
& Co., Leger, Coulson and Roberts prepared or assisted in 
the preparation of, filed or caused to be filed with the Com- 
mission, and/or disseminated to investors and potential in- 
vestors: various registration statements, prospectuses, sales 
literature and other communications used in connection 
therewith, press releases and other investor com- 
munications, and financial, tax and other reports. 


The Complaint alleges that these documents were false and 
misleading in that they failed to disclose or falsely or inade- 
quately described, among other things, (1) the extensive 
misuse, diversion and/or misappropriation by the Petrofunds 
defendants, Dorroh, DeMeritt, Becton, Coulson, Roberts and 
others of monies invested by, and assets belonging to, the 
public investors; (2) the failure by the Petrofunds defendants 
and defendant HNB to properly maintain public investors’ 
monies in custodian accounts at the aforesaid defendant 
bank; (3) the misuse of gas reserves, in which the 
Petrofunds drilling programs own majority working interests, 
for the benefit of the Petrofunds defendants and defendants 
LGP, LG! and others; (4) the nature and effect of certain 
transactions between the drilling programs and companies 
affiliated with or controlled by defendant J.A. McRae; (5) the 
manner and timing of oil and gas leasehold acquisitions; (6) 
the skimming-off of interests in various oil and gas 
leaseholds by certain of the defendants; (7) amounts paid as 
commissions to defendants Biller, Raphael and others for 
the sale of drilling program interests to the public; and (8) 
the potential tax ramifications and/or risks associated with 
the aforesaid acts and practices. 


The Complaint alleges that Becton participated in the 
fraudulent course of conduct as a director of certain of the 
defendant corporations and participated in certain transac- 
tions involving defendant SSOG and others which assured 
recovery of his substantial personal investment, to the detri- 
ment of the public investors. 


The Complaint also alleges that defendant Coulson, who is 
presently a judge on the Texas State Court of Appeals, and 
defendant Roberts, who is legal counsel to certain of 
Petrofunds defendants, participated in the fraudulent mis- 
use, diversion, and misappropriation of investors’ monies by, 
among other things, acting as conduits for money diverted 
from the public drilling programs. 


The Complaint also alleges that defendants RSV, Raphael 
and D’Elia have acted as registration and tax counsel for the 
Petrofunds fraudulent public offerings, and that defendant 
Raphael has received undisclosed remuneration for the offer 
and sale of interests in the Petrofunds drilling programs to 
his clients and others. 


The Complaint further alleges that defendants Leger and 
Leger & Co. have acted as independent auditors for certain 
false and misleading financial statements and/or tax reports 
and other information filed with the Commission and/or dis- 
seminated to investors by defendants Consolidated. McRae 
Oil and Petrofunds. 


Furthermore, the Complaint alleges that defendant Biller, an 


attorney and a certified public accountant, has received un- 
disclosed compensation for the offer and sale of interests in 
the Petrofunds drilling programs to his clients and others, 
and that he has been engaged in the business of effecting 
transactions in Petrofunds securities for the accounts of 
others without being registered with the Commission as a 
broker or dealer. 


Pursuant to its Complaint, the Commission is seeking: (1) a 
Temporary Restraining Order and Preliminary Injunction 
against the Petrofunds defendants and defendants LGP, LGI, 
SSOG and Dorroh; (2) a Permanent Injunction against each 
of the defendants; (3) an order appointing a Temporary 
Receiver for defendants Petrofunds, Consolidated, McRae 
Oil, LGP, LG! and SSOG to, among other things, take 
custody, control and manage all assets of said corporations 
and to protect the interests of the Petrofunds public in- 
vestors; (4) an order directing that an independent inquiry be 
made into, and an accounting rendered to the Court of, 
among other things, all business, financial and other transac- 
tions which are a part of, or relate to, the activities, acts or 
course of conduct described in the Complaint; and (5) an 
order directing each defendant to disgorge to the Petrofunds 
public investors all amounts which, based upon the 
aforesaid accounting, have been improperly diverted, mis- 
used or otherwise improperly applied. 





Litigation Release No. 7413/May 26, 1976 


S.E.C. v. J & B INDUSTRIES, INC., ET AL (D.C. MASS., 
1974) Civil Action No. 74-4250-M 


Floyd H. Gilbert, Administrator of the Boston Regiona! Of- 
fice, today announced the filing on Friday. May 21, 1976, in 
the case of S.E.C. v. J & B Industries, Inc., et al (D.C. Mass., 
1974) of a motion asking the Court to make the appoint- 
ment of Daniel B. Bickford, Esquire, as temporary receiver 
for J & B Industries, Inc. (J & B), American Industrial 
Research Corporation (AIRCO), and American Investment 
Management Corporation permanent. Mr. Bickford had been 
appointed temporary receiver following a hearing before 
Federal District Judge Murray on October 2, 1974 (Lit. 
Release 6504). 


The motion states that the temporary receiver has received 
substantial assets, property, books and records as well as 
funds on deposit at the City Bank and Trust Company in 
Boston, Massachusetts, belonging to AIRCO and J & B; that 
his actions related to investors in AIRCO; and that subse- 
quent actions by the receiver would be “expeditiously and 
effaciously” aided by such permanent appointment with full 
powers and duties of a receiver in equity. 
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SEC v. AN-CAR OIL CO., INC. (D. MA) Civil Action Number 
76-2039-T 


Floyd H. Gilbert, Administrator of the Boston Regional Of- 
fice, today announced the filing of a complaint in the United 
States District Court for the District of Massachusetts, at 
Boston, seeking to enjoin An-Car Oil Company, Inc., a 
Delaware corporation; Wichita Drilling Corporation, an 
Ohio corporation; and Calvin Oil Co., Inc., an Alberta, 
Canada, corporation. An-Car, Wichita and Calvin are under 
common control and the three corporations have offices at 
111 Devonshire Street in Boston. The complaint also names 
John C. Sterge of West Beach Hill, Beverly, Massachusetts, 
the president, treasurer and director of An-Car, Wichita and 
Calvin; Stanley H. Sichel of 276 Marlborough Street, 
Boston, and Donald M. Patten, Ledge Rock Road, Concord, 
Massachusetts, both former officers and salesmen for An- 
Car and now officers and directors of Bay State Energy 
Company, Inc., of 1 Boston Place, Boston; Mary L. Savery of 
33 Hamilton House, Beverly Commons, Massachusetts, the 
corporate secretary of An-Car, Wichita and Calvin; James 
|.F. Matthew of 7 Mallard Way, Burlington, Massachusetts, 
a vice-president of An-Car; Shelwell Services, Inc., an Ohio 
corporation and its president Clyde D. Shelton, both of 
Hebron, Ohio, from further violations of the registration and 
anti-fraud provisions of the federal securities laws. The Com- 
mission is also seeking a Temporary Restraining Order and 
the appointment of a Receiver. 


The Commission's complaint alleges, among other things, 
that the named defendants violated or aided and abetted 
violations of the Securities Act of 1933 and the Securities 
Exchange Act of 1934 in that in the offer and sale of oil and 
gas working interests, limited partnership interests and 
override interests, the defendants made material mis- 
representations and omitted to state material facts concern- 
ing: the extent of An-Car’s and Calvin's exploration ac- 
tivities; An-Car’s drilling success and financial worth: the 
value of leases held by An-Car and Calvin; the use of in- 
vestors funds; and the “significant discovery of an oil well in 
Fulton County, Ohio’. The complaint further alleges that the 
defendants failed to disclose to investors that large sums of 
money invested by them with An-Car and /or Calvin, for the 
purpose of oil and gas well drilling and exploration, were 
diverted to the defendant, Sterge, and his affiliates, to in- 
clude but not limited to Sterge’s expenses incurred by virtue 
of his having organized, acquired and operated Boston 
Minutemen Associates, Ltd. A/K/A the ‘Boston 
Minutemen’, the Boston entry in the North American 
Soccer League. 


The Commission is represented in this action by Arthur F. 
Carr, Chief Enforcement Attorney, and Edward P. Delaney, 
Assistant Regional Administrator, respectively, of the 
Boston Regional Office. The investigation leading to the 
complaint was conducted by Mr. Carr; Joseph F. Lynch, 
Staff Supervisory Accountant, and Anthony C. Sienkiewicz, 
Investigator, respectively of the Boston office with the 
assistance cooperation of John F. Simpson, Geologist, Office 
of Oil and Gas, Washington, and the U.S. Postal Inspector 
Service. 
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S.E.C. v. SILENUS CORP., ET AL. 75 Civil 4423 (S.D.N.Y.) 


William D. Moran, Administrator of the New York Regional 
Office of the Securities and Exchange Commission ‘Com- 
mission’’), today announced that the Honorable Lloyd F. 
MacMahon, Judge of the Uited States District Court for the 
Southern District of New York (S.D.N.Y.), issued Default 
Judgments of Permanent Injunction against Michael Burnett 
(“Burnett’’) a/k/a Michael Raymond and Robert Johnstone 
(“Johnstone”) a/k/a Bobby Dell on March 30, 1976, and 
issued an Order, wherein the Commission voluntarily dis- 
missed the action, without prejudice, with regard to Max 
Bussard, an accountant for Silenus. 


Burnett, chariman of Silenus’ board of directors, and 
Johnstone, an officer of Silenus, both of whom were last 
known to reside in Florida, are enjoined from further 
violations of the registration provisions of the Securities Act 
of 1933 (“Securities Act’) and the anti-fraud provisions of 
the Securities Act and the Securities Exchange Act of 1934. 
The dismissal of Bussard was based upon the Commission's 
failure to serve the Summons and Complaint upon him, and 
his subsequent failure to appear in the action. 


Burnett, Johnstone and Bussard were charged with, among 
other violations, distributing unregistered shares of Silenus 
Corp. without an applicable statutory registration exemption 
and causing the artificial rise in the price of Silenus. 


For further information see Securities Exchange Act Release 
No. 10699, and Litigation Release No. 7086, 7126, 7185 
and 7265 
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SEC v. Joseph Ayoub, et al. 
76 Civil 2209 (RLC) 


William D. Moran, Administrator of the New York Regional 
Office of the Securities and Exchange Commission, an- 
nounced today that on May 17, 1976 a complaint was filed 
in the United States District Court for the Southern District 
of New York seeking to enjoin Joseph Ayoub (‘Ayoub’), 
William Craugh (‘Craugh”) and Charles Boehm (“Boehm”) 
from further violations of the anti-fraud provisions of the 
federal securities laws in connection with their possession, 
dissemination and misuse of material non-public information 
concerning a tender offer by Airco, Inc. (‘Airco’) for all the 
common shares of Unitek Corporation (“Unitek”). 


The complaint alleges that Boehm, an employee of a finan- 
cial printer, provided Ayoub with a printer's proof of the 
tender offer by Airco for Unitek. It is further alleged that 
thereafter Ayoub and Craugh purchased and recommended 
the purchase of 4,300 and 12,200 Unitek shares respective- 
ly prior to Airco’s public announcement on May 7, 1976 of 
the tender offer. It is charged that these purchases and 
recommendations were made at a time when the defen- 
dants were in possession of and failed to disclose the 
material non-public information about the impending tender 
offer. 
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In addition to injunctive relief, the complaint also seeks an 
order directing the defendants to disgorge all profits which 
resulted from their violative conduct. 


Simultaneous with the filing of the complaint, Craugh con- 
sented, without admitting or denying the allegations con- 
tained in the Commission's Complaint, to the entry of a final 
»\e judgment of permanent injunction and an order directing 
him to disgorge the profits which resulted from his alleged 


violative conduct. 
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